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Executive summary

The present report assesses the transposition legislation of Directive 2012/29/EU (in the following
Victims’ Directive or VD) of five member states (MS) - Austria, Bulgaria, Italy, Greece and Romania -
with a particular focus on the rights granted to child victims of crime. It was conducted in the scope of E-
PROTECT (‘Enhancing PROtection of Children — vicTims of crime’), a project with the aim to strengthen
the application of the Victims’ Directive in the case of child victims, as well as to contribute to the overall

protection of child victims in the European Union.

Building on five individual legal country reports which assess the transposition legislation of the Victims’
Directive in the five MS subject to this study, the aim of the present report is to contrast these findings and
to herewith different legal practices and common challenges. In specific, the report assesses the standing
of child victims of crime in the selected MS in a historical perspective, the transposition process of the

Victims’ Directive, as well as the transposition of articles 8-9 and 22-24 VD.

The findings of the report show that in recent years several achievements were made in the area of child
victim protection. In several MS - subject to this study, these achievements were a result of European
Union policies and legislation. Likewise, the transposition of the Victims’ Directive resulted in positive
changes. While various special protection measures outlined in the Victims’ Directive already existed in
national legislations, the Victims’ Directive opened up space for a revision and reviewing process. In
particular, the Victims’ Directive contributed to positive changes regarding the rights granted to victims of
crime: new rights were established (e.g. Greece, Bulgaria), existing rights were extended to a wider
beneficiary group (e.g. Greece, Italy); and a systematisation of existing rights took place (e.g. Austria,

Greece).

Nevertheless, several challenges exist. One of the main challenges of the transposition process constituted
the imbedding to the measures outlined in the Victims Directive into the pre-existing legislation of MS.
This challenge is considerable outstanding in the case of Greece. Greece adopted most of the measures

outlined in the Victims’ Directive verbatim, without paying due attention to the Greek legal terminology.

This project is funded by the EU. This publication has been produced with the financial support of the Justice
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The report also shows the difficulties of the transposition and implementation of article 22 VD - the
individual needs assessment of victims - into national legislations. In most countries subject to this study,
a system of granting special measures to vulnerable victims was in place before the Victims’ Directive was
adopted. Typically, special measures were granted to victims according to the type of offence — as for
example victims of sexual offences, — or the particular circumstances of the victim — for instance child
victims. The Victims’ Directive, however, determines that an “individual needs assessment” - in which the
needs of a victim are evaluated on a case by case basis - must be established. While most MS subject to
this study undertook some measures in this regard, not all MS fully transposed art. 22 VD, leaving the pre-
existing laws unchanged. Only Austria and Greece introduced new systems based on the individual

assessment described by the Victims’ Directive.

In its conclusion, the report also pinpoints several policy debates concerning the rights of victims. First,
the debate that the strengthened position of the victim always goes hand in hand with the fundamental
right of the defendant to a fair trial. There exist critics that argue that the development of the rights of
victims in the EU largely occurs in isolation from the rights of the defendant. Second, the difficulty of
criminal matters to be harmonised on EU level. Due to the diversity of MS’ jurisdictions, some of the

provisions of the Directive are held very broad, which makes them difficult to be implemented in practice.

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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1. Introduction

The present report contrasts the transposition legislation of Directive 2012/29/EU (in the following
Victims’ Directive or VD) of five member states (MS) - Austria, Bulgaria, Italy, Greece and Romania -
with a particular focus on the rights guaranteed to child victims of crime. It builds upon five individual
country reports which assessed the transposition legislation of the VD in these MS with the aim to gain
knowledge on the level of legal implementation of the VD.* The aim of the present report is to contrast the
findings of these reports and to herewith identify different legal practices as well as common challenges.
The present report is complemented by additional country studies assessing the practical implementation
of the individual assessment of victims to identify specific protection needs in the same sample of MS.?

The present report assesses in particular:

» the standing of child victims of crime in the selected MS in a historical perspective, as well as the
transposition process of the Victims’ Directive;

» the transposition of art. 22 VD: the individual assessment to identify specific protection needs;

A\

the transposition of art. 23-24 VD: the special measures granted to particularly vulnerable victims;
» as well as the transposition of art. 8-9 VD: the access to and support from victim support

organizations.

This research was conducted in the scope of E-PROTECT (‘Enhancing PROtection of Children — vicTims
of crime’), a project with the aim to strengthen the application of the Victims’ Directive in the cases of
child victims of crime. The objective of E-PROTECT s to contribute to the overall protection of child
victims of crime in the European Union. The project consists of several phases, including desk research,
interviews with practitioners, as well as trainings in the form of seminars and webinars. Also, an online

platform on child victims’ rights is established in a later phase of the project.

The report structures as follows: Chapter 2 gives an overview of the methodologies used in the individual
country studies. Subsequently, Chapter 3 comprises a historical perspective of the standing of child
victims in the selected MS as well as a description of the transposition process. Chapter 4 entails the core

of this report: a comparison of the transposition legislations of art. 22, art. 23-24 as well as art. 8-9 VD in

! Deliverables 3.1-5 Country reports on the transposition of Directive 2012/29/EU.
2 Deliverables 3.8-12 Country reports on the individual assessment methodologies of child victims of crime.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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the five MS. Lastly, Chapter 5 entails the conclusion of this report, which pinpoints different legal

practices, common challenges as well as an overall reflection of the transposition processes.

2. Methodology

The present report builds upon five individual country studies on the transposition legislation of Victims’
Directive in Austria, Bulgaria, Italy, Greece and Romania. All five reports comprise a uniform structure
and methodology. Coherent analytical parameters were used in order to assess the level of transposition.
These criteria are one the one hand, a result of a screening of similar legal studies. On the other hand, they
result from an agreement between the five partner organisations. The four parameters are: 1)
comprehensiveness; 2) conformity; 3) accuracy and appropriateness; and 4) additional qualitative

assessment criteria: comprehensibility, unambiguousness and clarity.

Data was gathered through desk research and a contrasting juxtaposition of the respective provisions of
the Victims’ Directive and national legislations. Additional data has — in some country studies — been
collected through interviews or other documents of local stakeholders in the field of child victim

protection.®

3. The transposition of the Victims’ Directive in Austria, Bulgaria,

Italy, Greece and Romania

The following section contains a historical perspective of the protection of child victims of crime in the
selected MS. It provides a short comparison of the different legal situations before the implementation
process of the Victims’ Directive in the selected MS, whereby similarities and differences are identified. It
assesses the standing of child victims of crime prior to the transposition process and provides an overview
of the relevant legislation. In a second step, it will compare how the transposition process of the Victims’

Directive in the five MS subject to this study has taken place.

3 For further information about the methods used in the individual country studies, please see the respective reports.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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3.1.Historical perspective

The strengthened role of victims in criminal proceedings is a rather recent development in all MS subject
to this study. Previously, the victim was solely seen as a witness who had the role to provide evidence in
court. In recent years, however, victims started to be acknowledged as active procedural party in court,
being granted more and more rights. While in all countries subject to this study the victim has the standing
of a procedural party in court, there still exist great differences in the standing and level of protection of

child victims of crime during the criminal proceeding in the selected MS.

In Austria it was in the scope of the re-codifications of the Austrian Code of Criminal Procedure (ACCP)
in 2006 and 2008 that the victim gained the status of a procedural party in court proceedings. As a result,
the victim became a more active participant in the criminal proceedings, being granted rights that were
previously reserved to the prosecutor and the offender (Stangl, 2008; Hilf and Anzenberger, 2008). As a
result of this and other reforms of ACCP, the majority of measures outlined in the Victims’ Directive were

already in place prior to the transposition process.

In Bulgaria, on the other hand, the legal framework encompassing provisions in view of the protection of
child victims used to be rather scare. While it was also in the course of a reform in 2006 that the victim
gained the status of a procedural party in the criminal proceedings, the standing of victims — and child
victims in particular — remained significantly lower than in Austria. The rights of child victims could, for

example, only be exercised by the legal representative of the child (lvanova, M., 2012).

Likewise, in Greece the active role of the victim in the criminal justice system has been recognised only
recently, and the proceeding itself was not victim-friendly (Angelopoulou, 2016). In Greece, a legal
definition of the term victim was only established in the course of the transposition of the Victims’

Directive.

A similarity that exists in all member states subject to this study is the fragmentation of legislation
concerning victims of crime. This fragmentation is particularly outstanding in Italy. Here, victim rights are
laid down in civil as well as penal law?*; they are distributed in a great number of laws which were
established at different times; and lastly, there exist great effects of decentralization which caused an
uneven level of protection in different regions, particularly regarding the availability and accessibility of

therapeutic care (psychological, psychiatric and psycho-social) of children.

4 For further information please see Section 2.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Similarly in Greece, various legal documents have been of relevance for the protection of child victims of
crime.® There existed, amongst others, a provision that bore significant similarities to the individual
assessment to identify specific protection needs as described in art. 22 VD®, while the Greek provision was
only applicable in case of offences against personal or sexual freedom.” In fact, the Greek system was the
only one of the MS assessed, that already had a system of individually assessing victims — even if just in
particular cases — legally determined before the transposition process.

Also, in Romania various laws have already existed to regulate the protection of child victims of crime.®
In particular Law no. 272/2004 on the protection and promotion of the rights of the child determines
specific measures for the protection of child victims of crime. One of the main deficits of the Romanian
legislation has been, however, that the existing laws do not capture all types of child victims of crime.

Lastly, in Bulgaria there has existed the scenario in which the Bulgarian Child Protection Act (BCPA) —
an act that solely regulates civil law and is generally not applicable in the context of criminal proceedings
— is frequently applied in the cases of child victims of crime. The reason for this practice is, that these
provisions are regulating safeguard measures which have proven to work well and more efficient than

others.

3.2. The transposition processes

The Victims® Directive clearly states that the MS are obliged to undertake the required transposition
measures by 16" November 2015 (art. 27 VD). Further MS were required to communicate to the
European Commission the legislative texts which implement or purport to the Victims® Directive. As
various MS failed to follow this obligation, the European Commission opened infringement cases for the
non-communication against 16 MS.° Of the five MS assessed within this report, Italy was the only MS

against which no infringement procedure was initiated.*

® The Greek CCP, Law 2298/1995 stipulating the foundation of the Companies for Child Protection; PD 2277003
regarding the protection of crime victims of certain offences against personal and sexual freedom; Law 3500/2006
for combating domestic violence.

® While this provision still exists, it was subject to changes in the transposition process.

" Art. 226A of Law 3625/2007.

8 Law no. 272/2004 on the protection and promotion of the rights of the child; Law no. 18/1990; Law no. 215/2000;
Law no. 211/2014 on certain measures to ensure the protection of victims of crime.

% Austria, Belgium, Bulgaria, Cyprus, Greece, Finland, France, Croatia, Ireland, Lithuania, Luxemburg, Latvia,
Netherlands, Romania, Slovenia, Slovakia; See European Commission, EU Infringement Procedure, available at:

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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The MS’ reaction to the opening of the infringement procedure was, however, quite diverse. While in
Austria the law transposing the Victims Directive! only entered into force on 1% June 2016, the opened
infringement procedure did not receive much attention from relevant stakeholders. This is probably due to
the fact that a majority of the rights outlined in the Victims’ Directive were already in place before the
transposition process. On the contrary, in Greece the fact that the Commission initiated an infringement
procedure had the effect that the legislative process “shrunk” to prevent the Commission from continuing
the infringement procedure and forward the case to the Court of Justice of the European Union (CJEU).
This was also one of the reasons why the legal framework for the legislative procedure in Greece was not
entirely adhered to and the public consultation procedure was completed in only one week.

The level of transposition of the Victims’ Directive is quite diverse in the MS assessed within this
report. The Austrian legislator fully transposed all rights enshrined in the VD and used the transposition
process to undertake an overall systematization of the rights granted to victims of crime. Also, in Italy a
full transposition of the VD into Italian law took place,*® which resulted in several positive changes in the
Italian Code of Criminal Procedure (ICCP), as for example a more precise definition of the concept of
vulnerability, and an extension of the special protection measures for particularly vulnerable victims
during hearings. While Greece undertook a full transposition of the Victims’ Directive, i.e. the Greek
legislator chose to transpose many of the provisions verbatim. This resulted in criticism about ambiguities
and vague clauses which would have needed clarification in national legislation. Nevertheless, Law
4478/2017 is seen as a remarkable step towards the creation of legal document which entails all relevant
safeguards for child victims in Greece!s. Lastly, Bulgaria and Romania have made several positive
changes in national legislation in regard of victim protection, while — at the time of writing off the country

reports - a full transposition of the Victims’ Directive into national law had not taken place yet.

http://ec.europa.eu/atwork/applying-eu-law/infringements-
proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F201
6&decision_date t0=28%2F01%2F2016&DG=JUST &title=&submit=Search

10 In Italy, the legislative decree transposing the Victims’ Directive was approved on 15 December 2015 and entered
into force on 20 January 2016.

11 Austrian Code of Criminal Procedure Amendment law I 2016 (ACCP Amendment Law).

12 Usually in Greece this consultation process takes 1-2 months.

13 The Victims’ Directive was transposed through the Legislative Decree 15th December 2015 n. 212 which entered
into force one month subsequent to the deadline provided for by the Victims’ Directive.

14 See for example President of Bar Associations in Greece, during the Committee’s meeting on 15.6.2018, available
at: http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-
45be-bc33-a78301667b73

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4. The transposition legislation

The following section contrasts the national transposition legislation of the Victims’ Directive in the
selected MS with the aim to identify different legal practices as well as common challenges. The first sub-
section identifies the legal definition of “victim of crime” in each MS and provides herewith the basis for
the following sub-sections. Subsequently, the provisions transposing art. 22 VD — the individual
assessment to identify specific protection needs — will be assessed and juxtaposed. Lastly, the right to
protection of child victims of crime during criminal proceedings (art. 23-24 VD), as well as their right to
access to and support from victim support services (art. 8-9 VD) will be pinpointed and contrasted.

4.1. Legal definition of victims of crime: Art. 2, para. 1, lit. a VD

In its first chapter, the Victims’ Directive contains its general provisions, including its objectives and legal
definitions. Here, it is clarified that a child — for the purpose of the Directive - is any person below the age
of 18.%° Moreover, the Victims’ Directive clearly determines who is considered to be a victim in the scope
of the Directive and, thus, who should be the beneficiaries of the rights set out in the following sections.
Accordingly, a victim is:

(i) “a natural person who has suffered harm, including physical, mental or emotional harm or
economic loss which was directly caused by a criminal offence;

(i) family members of a person whose death was directly caused by a criminal offence and who

have suffered harm as a result of that person’s death.”

Art. 2 para. 1 lit. a VD

While it was not subject to this study to discuss the legal definition of victims of crime in more depth, the

knowledge of who is considered to be a victim of crime is indispensable when talking about rights granted

to victims of crime, or child victims of crime. In the following sections, this report will use the generic

term victim without elaborating on the particular context of each country, while differences clearly exist

(see table below). In general, however, it can be stated that all of the definitions below fulfil the minimum

requirements set out by the Victims’ Directive.

15 This definition is also used whenever referred to a child within the scope of this report.

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Country Respective law Legal definition of victim

Austria Art. 65 para. 1 ACCP | (a) “Particularly affected victims: Every person who have been
subject to violence or a criminal dangerous threat through an
intentionally committed criminal offence or may have suffered in their
sexual integrity or sexual self-determination, or a person whose
personal dependency may have been taken advantage through any of
the above-mentioned offences.

(b) Particular relatives of a person, whose death was caused by a
criminal offence. (espouse, the partner, lineal relatives, siblings)

(c) Any other person, who have suffered directly or indirectly a harm
by a criminal offence. ”(translation by the author)

The distinction between these different “categories” of victims is of
particular relevance in regard to the right to legal and psychosocial
support free of charge.

Bulgaria Art. 74 BPPC “Victim shall be the person, who has suffered pecuniary or moral
damages from the crime. In the case of death of the person this right
shall transit to his/her heirs.”

This definition, thus, is quite broad and might also include family
members of an immediate victim.

Greece Art. 55 para 1la Law | According to the new Law 4478/2017:

4478/2017 “(a) victim’ means:

(i) a natural person who has suffered harm, including physical,

mental or emotional harm or economic loss which was directly
caused by a criminal offence;

(ii) family members of a person whose death was directly caused by a
criminal offence and who have suffered harm as a result of that
person's death;”

Prior to the transposition of the Victims Directive, no definition of the
victim existed in the Greek legislation.

Italy Art. 90 ICCP The Italian legislation does not refer to the term victim, but to the
“person who suffers the effects of a crime” (so called “persona offesa
dal reato”). According to the legal definition, the persona offesa dal
reato is the holder of the legal interest protected by the criminal
provision that has been infringed Only when the persona offesa
claims for a civil action to seek compensation, he or she is recognised
as part of the criminal proceeding. Usually the persona offesa
coincides with the claimer excepting from some cases such as
homicide where the compensation is addressed to the claiming
relatives.

“ This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Romania Art. 78 RCCP In Romanian legislation there exists no definition of the term victim.
Art. 24 para. 1 RCCP Usually the victim is referred to as a witness (if he or she knows about
i i any fact or circumstance relevant for the case) or injured party (if
suffered a physical or moral injury or any material damage as a result
of a crime), when he or she takes part in the proceeding.

4.2.Individual assessment of victims to identify specific protection needs

Transposition of Art. 22 VD

Austria Bulgaria Greece Italy Romania
transposed Not transposed transposed partially transposed Individual assessment only
art. 66a ACCP art. 68 Law | art. 90-quarter ICCP provides exists in the case of child
4478/2017 some elements to consider victims of sexual abuse or
for the assessment domestic violence

At the time of drafting the individual country studies, Bulgaria was the only country of the five member
states assessed, which had not implemented art. 22 VD into national law.%® In the pertinent law there are
some measures adopted in the VD transposition process transposing some of the art. 22 VD prescriptions,
however these legislative efforts are still not sufficient to be considered that this provision is properly
transposed. While also in Romania there is no norm in place mirroring art. 22 VD, there exist two laws —
one directed at child victims of sexual abuse, the other at child victims of domestic violence” - which
establish the obligation to conduct an individual assessment of victims to identify their particular
protection needs. Thus, child victims of other types of crimes are not subject to an individual assessment
in Romania. Within the existing framework, the individual assessment comprises two steps: a first initial
assessment carried out by the local child protection authorities; and subsequently a more comprehensive

and multidimensional assessment of the situation of the child victim.

16 A study of the European Parliament Research service shows that Bulgaria and Slovenia are the only Member States
that have not implemented art. 22 VD into their national legislations; See EPRS — European Parliamentary Research
Service, The Victims’ rights Directive 2012/29/EU: European Implementation Assessment, December 2017.

17'1) "Framework Methodology on Multidisciplinary and Networking Prevention and Intervention in Child Violence
and Domestic Violence" 2) "Multidisciplinary and Interinstitutional Interventional Methodology on Children
Exposed to and Affected in Operational Risk Situations through work, child victims of trafficking, as well as
Romanian migrant children, victims of other forms of violence on the territory of other states.”

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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While also in Italy there does not exist, an explicit provision transposing art. 22 VD in black-letter law,
there exists an individual assessment in practice. It is the duty of the first authority entering into contact
with the victim to conduct an individual assessment to identify specific protection needs.*® In Italy, child
victims are considered to be particularly vulnerable ex lege. Depending on the type of criminal offence,
they are granted certain special protection measures by law. In all other cases, the individual assessment of
children should determine which specific protection measures should apply. While there exist guidelines
and protocols on how to conduct the individual assessment at the regional level, the Italian national law
does not foresee precise provisions which clarify who should conduct the assessment and in which manner
it should take place. As a result, different practices and procedures exist all over Italy.

Austria and Greece have introduced new provisions regulating the individual assessment procedure to
identify specific protection needs in the course of the transposition process. In both MS, child victims are
considered to be victims with specific protection needs ex lege. Also, neither Austria nor Greece
introduced provisions regulating the implementation of the individual assessment in practice, in particular
how it should be conducted. While, thus, both individual assessment procedures have certain similarities,
also differences exist within the mode of transposition: In Austria, specific criteria were determined which
have to cumulatively prevail for a victim to be considered a particularly vulnerable victim. In Greece, on
the other hand, a detailed catalogue of criteria was established that severs as indicative parameter to
identify the specific needs of the victims. Moreover, the Austrian legislation does not foresee provisions
concerning the authority in charge to conduct the individual assessment, while the Greek legislation states
that the Offices for Protection of Child Victims are specifically commissioned to undertake the individual

assessment of child victims of crime.

Austria: transposition of Art. 22 VD

Does there exist an individual | Yes. All victims have a right to a timely assessment to identify their specific
assessment of all victims? protection needs.

Who conducts the assessment? | There exists no legal provision determining the responsible authority for
conducting the assessment. In practice, it is mostly conducted by the police.*®

Are there provisions regulating i No.
the manner in which the

18 Deliverable D3.11 Country report on the individual assessment methodologies of child victims of crime in Italy.
19 See Deliverable D3.9 Country report on the individual assessment methodologies of child victims of crime in
Austria.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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assessment should take place?

Which criteria have to be taken
into account when assessing the
specific protection needs?

Victims have a right to a timely assessment to identify their specific protection
needs according with their age, emotional and health condition, as well as the
particular kind and circumstances of the criminal offence. These preconditions
must cumulatively prevail. 2

Are child victims considered to
be particularly vulnerable ex
lege?

Does there exist an individual
assessment of all victims?

Yes.

Bulgaria: transposition of Art. 22 VD

No. According to art. 144, para. 3 BPPC, the individual assessment procedure
is an optional step under the framework of criminal proceedings. The provision
is prescriptive, not mandatory.

Who conducts the assessment?

As per the wording outlining individual assessment procedure in Bulgaria, it is
an expert witness that carries out the individual assessment. An expert witness
is nominated by the Court on case-by-case basis.

Are there provisions regulating
the manner in which the
assessment should take place?

No.

Which criteria have to be taken
into account when assessing the
specific protection needs?

Under the framework of criminal proceedings, there are no criteria defined that
need to be considered while conducting an individual assessment.

Are child victims considered to
be particularly wvulnerable ex
lege?

Does there exist an individual
assessment of all victims?

The law does not explicitly regard to child victims as particularly vulnerable,
but the systematic interpretation of the law demonstrates that they are to be
considered as such.

Greece: transposition of Art. 22 VD

All victims shall be subject to a timely and individual assessment to identify
their specific protection needs. However, the provision gives priority to the
personal and professional freedom of judicial authorities over the individual
assessment. Moreover, the referral of a victim to competent authorities that
conduct the individual assessment, depends upon the victims’ referral request.

Who conducts the assessment?

In the case of child victims of crime, the Independent Offices for Protection of
Child Victims are commissioned to undertake the individual assessment.

Are there provisions regulating
the manner in which the
assessment should take place?

No.

Which criteria have to be taken
into account when assessing the
specific protection needs?

The Greek legislation lists a far more detailed catalogue of criteria than the
Victims’ Directive which constitute the basis for the individual assessment.
These criteria are, however, not exhaustive and constitute indicative

20 Art. 66a ACCP

- This project is funded by the EU. This publication has been produced with the financial support of the Justice

Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the

authors and can in no way be taken to reflect the views of the European Commission.

[16]



Y E-PROTECT

parameters that should be considered for the identification of the victims’
specific needs. In the cases of child victims of crime, two factors are of
particular relevance: the maturity of the child and the child’s wishes.

Are child victims considered to
be particularly wvulnerable ex
lege?

Does there exist an individual
assessment of all victims?

Yes.

Italy: transposition of Art. 22 VD

There is no explicit legal provision transposing art. 22 in black-letter law. In
practice victims are subjected to an individual assessment when considered
particularly vulnerable, including minors.

Who conducts the assessment?

There exists no legal provision determining the responsible authority for
conducting the assessment. In practice, it is mostly conducted by the
competent public authorities (judge, prosecutor, social services and judicial
police).

Are there provisions regulating
the manner in which the
assessment should take place?

No.

Which criteria have to be taken
into account when assessing the
specific protection needs?

Some indications are provided by art. 90-quarter ICCP but as are quite general,
local institutions and organizations have tried to elaborate their own criteria.

Are child victims considered to
be particularly vulnerable ex
lege?

Does there exist an individual
assessment of all victims?

Yes, ex art. 90-quater ICCP.

Romania: transposition of Art. 22 VD

Romania has national provisions on individual assessment procedures and
special measures. However, these provisions are not applicable for all types of
crimes against children. The existing provisions are available under the
“Framework Methodology on Multidisciplinary and Networking Prevention
and Intervention in Child Violence and Domestic Violence" and
"Multidisciplinary and Interinstitutional Interventional Methodology on
Children Exposed to and Affected in Operational Risk Situations through
work, child victims of trafficking, as well as Romanian migrant children,
victims of other forms of violence on the territory of other states”.

Who conducts the assessment?

The initial assessment is conducted by the General Direction of Social
Assistance and Child Protection. Once the case has been registered and the
initial assessment was concluded, a detailed, comprehensive and
multidimensional assessment of the situation of the child victim will be
performed. The GDSACP Director designates or nominates a case manager
who may be employed by the institution or an accredited private
body/accredited non-governmental organization or independent forms of
exercising the profession of social assistant recognized by law.

Are there provisions regulating

No.

“ This project is funded by the EU. This publication has been produced with the financial support of the Justice
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the manner in which the
assessment should take place?

Which criteria have to be taken i There are no specific provisions related to which criteria should be taken into
into account when assessing the | consideration when assessing the specific protection needs.
specific protection needs?

Are child victims considered to | Yes.
be particularly wvulnerable ex
lege?

4.3.Right to protection of child victims of crime during criminal proceedings

Transposition of Art. 23 and 24 VD

Austria Bulgaria Greece Italy Romania
transposed partially transposed transposed (almost Transposed partially transposed
art. 66a art. 139 para. 10; art. 280 verbatim) arts. 190, 351, fragmented into a
para. 2 para. 6; art. 140 para. 5 BPPC art. 69 Law no 362, 392, 398 series of specific

ACCP 4478/2017 ICCP laws

While all MS assessed within this report ensured victims a number of rights consistent with art. 23 and 24
VD already before the transposition process, great differences existed between the level and the protection
of these rights. Consequently, a different number of transposition measures were required in order to fulfil
the minimum standards set out by the Victims’ Directive. In Austria, for example, most of the rights
determined by the VD already existed before the transposition process, while in Bulgaria only the rights
established by article 24 (special measures for child victims of crime) of the VD existed in national law.
Nevertheless, all MS undertook relevant action in order to transpose the articles 23 and 24 of the Victims’
Directive into national law.

Bulgaria and Romania only partially transposed articles 23-24 VD into national legislation. In Bulgaria a
particular challenge exists because there exists no individual assessment procedure (art. 22 VD) at national
level. As a result, it is not clear whether the existent special measures are granted to all vulnerable victims.
Moreover, the Bulgarian legislation does not meet several minimum standards set out in the Victims’
Directive, as for example safeguards for the protection of the victims’ private life or the possibility to use

a video link as means to avoid the visual contact between the victim and the offender during the interview

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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in court. In Romania, the corresponding provisions are fragmented into a series of specific laws, which
likewise do not cover all minimum standards set out in the Victims’ Directive. At the time of writing the
country reports, however, a new law was being established, which aimed to extend the rights of victims of

crime in Romania.

The national country studies show that a number of achievements resulted from the transposition
processes in the selected MS. Several MS introduced new rights which were not existent before the
transposition process. Greece, for example, introduced a new practice for the examination of child victims
of crime of offences against personal and sexual freedom (art. 77 Law 4478/2017), which constitutes a
great extension of the rights of child victims in Greece. Also, several pre-existing rights were extended
and are now granted to a wider group of victims. Lastly, the transposition process has led in several MS to
a systematization of the rights of victims of crime. In the case of Austria, pre-existing rights were
systematically summarized in one article of the ACCP (art. 66a Abs. 2 ACCP). Also, in Greece an article
was established determining most rights granted to victims of crime during criminal procedure (art. 69
Law 4478/2017).

The country reports also unveil common challenges of the transposition of the Victims® Directive. One
major challenge constitutes the embedding of the Victims Directive into the pre-existing national
legislation. Due to the different legal frameworks and pre-existing rights, transferring the standards set out
in the Victims’ Directive into national law is often a difficult endeavour. A good example to demonstrate
these challenges is Greece. Greece chose to transpose various of the articles of the Victims® Directive
almost verbatim into Greek legislation. While this process might have served to ensure the
comprehensiveness of the transposition, it also resulted in the “transfer” of ambiguities from the Victims’
Directive into Greek national law rather than clarifying it.2* Moreover, the direct translation of certain

terms was criticised by professionals for being inconsistent with the Greek legal terminology.

Another challenge constitutes the practical implementation of the national transposition legislation.
While states might establish corresponding provisions in black-letter law, their capacity to enforce and

implement these provisions is subject to different challenges.?? For example, while the Italian legislator

2L An example is the wording “child’s best interest” transposed verbatim from art. 1 VD to Art. 54 GCCP.
22 In particular, this challenge exists in the implementation of the corresponding legislation of art. 22 VD. For further
information see deliverables D3.8-12 Studies on the individual assessment methodologies of child victims of crime.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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transposed all required provisions determined by article 23 and 24 VD into national law, there exists major
divergences between the application of these laws in the different regions of Italy that have led to a high
degree of fragmentation. This is true particularly in the case of the provision determining the avoidance of
contact between the offender and the child victim (Art. 351, 362 ICCP). In practice, this provision cannot
always apply due to the inexistence of separate entrances and overlapping hearing times of the victim and
the offender.

A similar situation exists in Greece: A newly introduced provision concerning the examination of child
victims of offences against personal or sexual freedom clearly determines who, where, when and how the
interview should take place and clarifies that an expert (child psychologist or child psychiatrist) must
always be present during this process (art. 77 Law 4478/2017). Nevertheless, the “House of the Child”
where the interview with a child should take place, is not existent in practice. To date this procedure is
mostly carried out in regular police offices. Likewise, the police departments are underequipped to record

the child victims’ interview.

Lastly, the country reports also also demonstrates that the provisions of the Victims’ Directive are subject
to limitations. The VD does not, for example, entail a provision determining the right to legal remedies in
case one of these rights is refused. 2% In specific, this criticism was pointed out within the Austrian country
report. While in Austria no shortcomings or omissions could be observed regarding the transposition of
the rights set out in the Victims’ Directive, criticism exists concerning the lack of effective legal remedies
should a right be disregarded. According to Austrian legislation there exist legal remedies through which
victims can complain if their rights have been disregarded. However, relevant stakeholders pointed out
that these legal safeguards are not sufficient, as they are only restricted to a determination that a right has
been violated rather than enabling an effective restoration of that right (Fachstelle fur Prozessbegleitung
Kinder und Jugendliche, 2016). For them, the Austrian legislator missed to use the opportunity of the
transposition process to further develop the existing legislation. While the systematisation of rights into
one article clearly served the clarity of the existing rights of victims, major reforms did not occur. While
this criticism clearly extends the rights set out in the Victims’ Directive, it IS pointing towards a more

systematic challenge: That some MS might only revise the existent legislation to comply with EU law

23 The guidance document specifically points out, that remedies and procedural consequences of a disrespect of a
victims’ rights are not included in the Directive. See also DG Justice Guidance Document related to the transposition
and implementation of Directive 2012/29/EU, p 46

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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without essentially advancing existing laws, and at the same time overlook that other - more essential -

reforms are needed.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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4.4. Access to and support from victim support services

Transposition of Art. 8 and 9 VD

Austria Bulgaria Greece Italy Romania
transposed partially transposed transposed transposed partially transposed
art. 66 para. 2 and art. 6, 9, 11, art. 61-62 Law art. 90-bis ICCP art. 88 RCCP
4 ACCP BASFCCV 4478/2017 and art. 609-decies
IPC

The legal framework determining the access to and the support from victim support organisations differs
greatly within the MS assessed. In ltaly these rights were transposed within the right to information. In
Austria and Greece, on the other hand, the right to access to and support from victim support services
constitute rights on their own. Lastly, Romania and Bulgaria adopted new provisions which correspond
with art. 8-9 VVD.

In Bulgaria, the legal term “victim” is broadly formulated and also includes family members of an
immediate victim. Thus, also these victims can benefit from the support services granted by the Act on
Support and Financial Compensation to Crime Victims. The latter also comprises provisions that define
the scope of the psychological support as well as who can be a psychological supporter?*. Nevertheless, as
there exist no provisions determining an individual assessment of victims, it is not clear how it is

determined what victim support measures are to be provided in a particular case.

In Italy the general provision regarding the right to access to and support from victim support
organisations is determined by the right to information (art. 90-bis Italian Criminal Procedure Code).
Accordingly, every victim has to be informed about health facilities, family homes, anti-violence shelters®
etc. in the region, while these centres perform tasks such as psychosocial counselling, legal advice,
support groups and training. Further provisions are quite fragmented and can be found in more specified
legislations. Child victims have — in the case of “personal offences” — a right to an affective and

psychological support at every stage of the proceeding. This support could be given by parents or other

24 According to art. 9ASFCCYV the psychological supporter is a psychologist from a victim support organisation.
%5 The access to anti-violence centres is, however, not dependent on a criminal proceeding. The access is granted to
all persons on Italian territory.
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suitable persons chosen by the child, or by groups, foundations, associations or non-government
organizations with proven experience in the field of assistance and support to victims. These persons have
to be included in a list of persons entitled to do so, have the consent of the minor, and allowed by a
proceeding Judicial Authority.

In Greece, art. 8-9 VD were transposed almost verbatim (articles 61-62 Law 4478/2017). Accordingly, all
victims shall have access to victim support services regardless of filing a complaint. “Persons who are
closely related to the victim,”? however, only may have access to special assistance if and to the extent
that their needs and degree of harm inflicted due to the occurrence of the crime demands so. Thus, the
Greek legislation replaces the original word shall to may, and thereby weakens the access of family

members to special assistance.

Lastly, Austria is considered to be an exemplary model for victim support services — not only in
comparison with the MS assessed within this report, but in the European Union in general. In particular
this is due to the elaborated provisions determining the legal and psychosocial support for victims (art. 66
para. 2 ACCP). While the legal assistance is representing the victim in court, the psychosocial assistance
is providing support on a private level and helps the victim to recover from the crime. In fact, this
provision already existed before the transposition process and was not subject to any changes.?” In Austria
particularly affected victims, particular relatives of a person, whose death was caused by a criminal
offence®, as well as children below the age of fourteen that might have been victim of a sexual offence
have access to these services free of charge (Art. 66 para. 2 ACCP). Moreover, the Federal Ministry for
Education Science and Research (former Federal Ministry for Education and Women) can determine

quality standards for the processual support services.?

% This is an informal translation made by the author of D3.5, in an attempt to better describe the content of the term.
The latter is defined in Article 55 of Law 4478/2017, as to include the spouses, the persons who cohabitates and
maintains a stable and constant relationship with the victim regardless of the gender, the fiancé(e)s, relatives by
blood or affinity in straight line, adopting parents and adoptive children, siblings and their spouses or fiancé(e)s, as
well as the dependents of the victim, apart from the children.

27 In fact, a slight change occurred due to changes of the “categories of victims” which have access to these services.
28 Please see Chapter 4.1. for a definition of a more precise definition of the categories of victims.

2 For more information on the quality standards as well as their establishment please see D3.9 Country report on the
individual assessment methodologies of child victims of crime, 24{f.
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5. Conclusion

The present paper contrasts the findings of five individual reports which have assessed the level of
implementation of provisions affecting child victims of crime of the Victims® Directive in national law in
five countries.® Its aim is to pinpoint different legal practices and common challenges of the transposition

of the Victims’ Directive.

The report found that in recent years several achievements were made in terms of child victim protection.
While previously the victim was solely seen as a witness who had the role to provide evidence in court,
gradually the victim became a more active role in the criminal proceedings. Moreover, the protection and
information measures for victims improved over the recent years. While different standards existed in all
MS assessed, they had already pre-existing victim support measures in place. This fact constituted also
one major challenge in the transposition processes of the Victims’ Directive: the distinct legal framework

and pre-existing terminology in which the Directive had to be implemented.

This challenge is considerable striking in the case of Greece. Greece adopted most of the measures
outlined in the Victims® Directive verbatim, transferring several ambiguities from the VD into Greek
national law without clarifying them. Moreover, several Greek experts criticised that the Greek legal
terminology was not completely adhered to by directly transferring the wording from the Directive into
national law. While this might have served for ensuring the comprehensiveness of the transposition, it
certainly constructed new challenges, particularly in respect to the implementation of the new national

provisions.

Another major challenge in this regard constitutes the incorporation of the individual needs assessment of
victims into national legislations as well as its implementation in practice. Before the transposition of the
Victims’ Directive, various MS had some form of regulations in place which described special protection
measures from which victims should benefit. Mostly, the beneficiaries were determined by the type of
offence — as for example victims of sexual offences —, or the particular circumstances of the victim — for
instance child victims. In the course of the transposition process, these existing regulations had to be
transformed to be an “individual needs assessment,” in which the needs of a victim are evaluated on a case

by case basis in accordance with art. 22 VD. While most MS subject to this study undertook some

30 Deliverables 3.1-5 Country reports on the transposition of Directive 2012/29/EU.
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measures in this regard,® not all MS fully implemented art. 22 VD, leaving the pre-existing laws
unchanged. Only Austria and Greece introduced new systems based on the individual assessment

described by the Victims’ Directive.

In Austria the newly established provision determines that an individual assessment must be conducted at
the first contact with an authority. While the law does not describe how the individual assessment should
take place and by whom it shall be conducted, most of the time it is conducted by the police using a
recording system called PAD.3? This practice, however, already existed before the transposition process.

The novelty of this law can, thus, be questioned.

The Victims’ Directive contributed to positive changes regarding the rights granted to victims of crime. In
Greece, the law transposing the Victims’ Directive®® has been perceived as a remarkable step towards the
creation of a legal foundation for the safeguards of child victims. Also, in Bulgaria the introduction of the
Victims’ Directive has risen the level of protection granted, while a full transposition did not take place.
Overall, the transposition of the Victims’ Directive resulted in the establishment of new rights (e.g.
Greece, Bulgaria), the extension of existing rights (e.g. Greece, Italy); and a systematisation of existing

rights (e.g. Austria, Greece).

While Italy has fully implemented the Victims’ Directive, criticism exists concerning the lack of
harmonized procedures and practices at national level. In fact, while the same kinds of rights all over Italy
are ensured in black-letter law, critical differences exist in practice. For example, there exists a provision
according to which no contact between the offender and the child victim shall take place, but the
inexistence of separate entrances of courts in certain areas of Italy and the overlapping hearing times make
the application of this provision in praxis impossible. Further, the Italian victim support system is
exceptionally fragmented. There exists no structured victim support system on national level , but public

or private actors that share the mandate to protect and support child victims at different stages.

In conclusion, the present report finds that although several victims’ rights were already in place in
national legislations, the transposition process opened up space for a revision and reviewing process that
triggered several positive achievements at national level. Nevertheless, challenges exist. The report shows

that a coherent implementation of victim protection mechanisms constitutes already a major challenge

3L At the time of drafting the country reports, Bulgaria was the only state which had not yet transposed art. 22 VD.
32 See Deliverable D3.9 Country report on the individual assessment methodologies of child victims of crime.
3 Law 4478/2017
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within a country, as for example in the case of Italy. The transposition of EU legislation can create

additional problem areas, as the implementation of the Victims’ Directive in Greece demonstrates.

There are also further challenges in the field of harmonization of victim protection mechanisms at EU
level, which would extend the scope of this research but provide directions for future research. The
increasing strengthening of victims’ rights should, for example, be seen in context with the defendants
rights in order to prevent that the to a fair trial might be compromises. While the right to a fair trial is
mentioned in several parts of the Victims’ Directive (see Recital 12, arts. 18, 20, 23 Victims’ Directive),
the development of the rights of victims in the EU largely occurred in isolation from the rights of the
defendant. The need for the establishment of rights and protection of victims might, however, deflects the
attention from the need to protect the defendant in criminal proceedings from the power of the state (See
further Mitsilgeas, 2016, 210).

In particular, it is the diverse legal systems which make criminal matters difficult for harmonisation of
measures. This is also one of the reasons why the involvement of the EU in criminal matters in general
remains contested (EPRS, 2017, 16). The diversity of Member States’ jurisdictions is on the one hand,
reflected within art. 82 para. 2 TFEU, the article giving the competence to the EU to adopt a directive in
this manner.®* On the other hand, several provisions of the Victims’ Directive give Member States a wide
discretion, particularly regarding the implementation of the provisions. Out of this reason “/i/t can be said
that [...] the existence of [victims’] rights is provided by EU law, while their exercise is largely regulated
by national law” (Mitsilgeas, 2016, 206). As a result, several provisions remain contested in MS, while

still complying with the minimum standards set out by the Victims’ Directive.

34 According to art. 82 para. 2 TFEU the Council and the European Parliament may adopt minimum standards of the
rights granted to victims of crime taking into account “the differences between the legal traditions and systems of the
Member States. These measures may be adopted to the necessary extent to facilitate mutual recognition of judgments
and judicial decisions and police and judicial cooperation in criminal matters having a cross-border dimension.
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Kurzfassung

Der vorliegende Bericht untersucht die Umsetzung der Richtlinie 2012/29/EU (im folgenden Opferschutz-
RL) in fiinf Mitgliedstaaten (MS) - Osterreich, Bulgarien, Italien, Griechenland und Ruménien - mit
besonderem Schwerpunkt auf den Rechten von minderjahrigen Opfern. Dieser Bericht wurde im Rahmen
des Projekts E-PROTECT (,,Enhancing PROtection of Children — vicTims of crime®) erstellt. Das Projekt
verfolgt das Ziel, die Anwendung der Opferschutz-RL im Falle von minderjdhrigen Opfern zu stérken, sowie
zur Verbesserung des Schutzes von minderjahrigen Opfern in der Europdischen Union insgesamt

beizutragen.

Der vergleichende Bericht ,,Comparative Study* baut auf fiinf Lénderstudien auf, die die nationalen
UmsetzungsmaBnahmen der Opferschutz-RL in Osterreich, Bulgarien, Italien, Griechenland und Ruménien
untersuchen. Der Bericht stellt die Ergebnisse dieser Lénderstudien gegeniiber, um unterschiedliche
Rechtspraktiken sowie gemeinsame Herausforderungen im Bereich des Opferschutzes fiir Minderjahrige im
Strafverfahren zu identifizieren. Hierfiir untersucht der Bericht einerseits die Opferschutzstrukturen in
diesen Mitgliedstaaten in einer historischen Perspektive und andererseits den Umsetzungsprozess und die

Umsetzung ausgewahlter Artikel (8-9 und 22-24) der Opferschutz-RL.

Die Ergebnisse des Berichts zeigen einerseits, dass der Schutz minderjihriger Opfer in jenen Mitgliedstaaten
in den letzten Jahren stetig weiterentwickelt wurde. In einigen in diesem Bericht untersuchten
Mitgliedstaaten sind diese Errungenschaften ein Ergebnis von Politik und Regelungen auf EU-Ebene. Der
Bericht zeigt weiters, dass die Umsetzung der Opferschutz-RL zu positiven Verdnderungen beigetragen hat.
Wihrend in allen in dieser Studie untersuchten Mitgliedstaaten bereits vor Umsetzung der Opferschutz-RL
besondere SchutzmaBnahmen fiir minderjéhrige Opfer in den nationalen Gesetzgebungen vorgesehen
waren, hat die Opferschutz-RL die Mdglichkeit fiir einen Revisions- und Uberpriifungsprozess geschaffen.
Insbesondere hervorzuheben sind folgende positiven Entwicklungen: Neue Rechte wurden eingefiihrt (z. B.
Griechenland, Bulgarien), bestehende Rechte wurden auf eine groflere Gruppe von Anspruchsberechtigten
ausgeweitet (z. B. Griechenland, Italien); und es erfolgte eine Systematisierung bestehender Rechte (z. B.

Osterreich, Griechenland).

Zudem identifiziert der Bericht mehrere Herausforderungen des Umsetzungsprozesses der Opferschutz-RL.
Eine der groften Herausforderungen des Umsetzungsprozesses bestand in der Einbettung der in der

Opferschutz-RL enthaltenen Mallnahmen in die bereits bestehenden Rechtsordnungen der Mitgliedstaaten.
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Diese Herausforderung ist besonders in Griechenlands deutlich erkennbar. Griechenland hat die
Opferschutz-RL beinahe wortlich iibernommen, ohne der innerstaatlichen Rechtsterminologie gebiihrend

Rechnung zu tragen.

Der Bericht zeigt auch die Schwierigkeiten auf, die bei der Umsetzung von Artikel 22 der Opferschutz-RL
- die individuelle Begutachtung der Opfer zur Ermittlung besonderer Schutzbediirfnisse - in die nationalen
Gesetzgebungen aufgetreten sind. Denn in den meisten in dieser Studie untersuchten Mitgliedstaaten gab es
bereits vor der Umsetzung der Opferschutz-RL ein System, welches die Gewdhrung von besonderen
Schutzmafnahmen fiir besonders schutzbediirftige Opfer festgelegt hat. In der Regel wurden hierbei Opfern
nach Art der Straftat - beispielsweise Sexualstraftaten - oder den besonderen Umstidnden des Opfers - zum
Beispiel ein minderjéhriges Opfer - besondere Mafinahmen gewihrt. Die Opferschutz-RL bestimmt jedoch,
dass eine individuelle Begutachtung der Opfer, in der die besonderen Schutzbediirfnisse eines Opfers von
Fall zu Fall bewertet werden, implementiert werden muss. Wéhrend die meisten in dieser Studie
untersuchten Mitgliedstaaten einige MaBinahmen ergriffen haben, haben nicht alle Mitgliedstaaten diesen
Artikel vollstindig umgesetzt. Nur Osterreich und Griechenland fiihrten neue Systeme fiir die individuelle

Begutachtung von Opfern auf Grundlage der Opferschutz-RL ein.

Abschlieend werden in diesem Bericht weiterfilhrende Debatten des Opferschutzes auf EU-Ebene
aufgezeigt. Erstens wird auf die Diskussion iiber mogliche Auswirkungen dieser starkenden Position des
Opfers in Bezug auf das Grundrecht der Beschuldigten auf ein faires Verfahren eingegangen. Hierbei wird
insbesondere auf die Kritik verwiesen, dass die Entwicklung der Rechte der Opfer in der EU weitgehend
isoliert von den Rechten der Beschuldigten stattfindet. Zweitens wird die Schwierigkeit der Harmonisierung
von Strafsachen auf EU-Ebene aufgezeigt. Aufgrund der unterschiedlichen Rechtsordnungen der
Mitgliedstaaten sind einige Bestimmungen der Richtlinie sehr weit gefasst, sodass diese in der Praxis nur

schwer umsetzbar sind.
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1. Einleitung

Der vorliegende Bericht behandelt die Umsetzung der Richtlinie 2012/29/EU (im folgenden Opferschutz-
RL oder RL) in finf Mitgliedstaaten (MS) - Osterreich, Bulgarien, Italien, Griechenland und Ruménien -
mit besonderem Schwerpunkt auf den Rechten von Opfern im Kindesalter. Es handelt sich hierbei um eine
kontrastierende Begutachtung der Umsetzung der Opferschutz-RL in diesen Mitgliedstaaten. Der Bericht
stutzt sich auf funf Landerstudien, die durchgefiihrt wurden, um Erkenntnisse (ber den Grad der rechtlichen
Umsetzung der RL in diesen MS zu gewinnen.! Ziel des vorliegenden Berichts ist es, die Ergebnisse dieser
Berichte einander gegenuberzustellen und somit unterschiedlichen Rechtspraktiken und gemeinsame
Herausforderungen zu identifizieren. Der vorliegende Bericht wird durch weitere Berichte erganzt, die die
praktische Anwendung der UmsetzungsmaRnahmen des Artikels 22 RL — die individuelle Begutachtung der
Opfer zur Ermittlung besonderer Schutzbedrfnisse - in denselben Mitgliedstaaten untersucht. 2

Dieser Bericht beschéaftigt sich mit den folgenden Bereichen:

» Der historischen Entwicklung der Rechte von Opfern im Kindesalter in den ausgewahlten
Mitgliedstaaten sowie der Umsetzungsprozesse der Opferschutz-RL;
» der Umsetzung von Art. 22 der RL: die individuelle Begutachtung der Opfer zur Ermittlung
besonderer Schutzbedrfnisse;
» der Umsetzung von Art. 23-24 der RL: Schutzanspruch der Opfer mit besonderen
Schutzbedrfnissen;
» sowie der Umsetzung von Art. 8-9 der RL: Recht auf Zugang zu und Unterstiitzung durch
Opferunterstutzungsdienste.
Der Bericht wurde im Rahmen des Projekts E-PROTECT (,,Enhancing PROtection of Children — vicTims
of crime*) durchgefiihrt. E-PROTECT verfolgt das Ziel, die Anwendung der Opferschutz-RL in Féllen von
Opfern im Kindesalter zu starken und somit einen Beitrag zum Schutz von minderjahrigen Opfern in der
Europdischen Union zu leisten. Das Projekt besteht aus mehreren Projektphasen. Zunachst liegt der
Schwerpunkt auf der Erforschung der Umsetzung der RL und dem Austausch mit Praktikerlnnen im Feld

des Opferschutzes. In einem weiteren Schritt werden Schulungen in Form von Seminaren und Webinaren

! Deliverables 3.1-5 In-depth review of the transposition of Directive 2012/29/EU.
2 Deliverables 3.8-12 Studies on the individual assessment methodologies of child victims of crime.
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durchgefihrt, sowie eine Online-Plattform mit Informationen zu den Rechten von Opfern im Kindesalter in

den finf Mitgliedstaaten entwickelt.

Der Bericht gliedert sich wie folgt: Kapitel 2 gibt einen Uberblick tiber die in den einzelnen Landerstudien
verwendeten Methoden. Anschliefend enthadlt Kapitel 3 eine historische Untersuchung der Stellung
minderjahriger Opfer in den Strafverfahren den jeweiligen Mitgliedstaaten sowie eine kurze Darstellung der
Umsetzungsprozesse der Opferschutz-RL. Kapitel 4 beinhaltet den Schwerpunkt dieses Berichts: eine
Gegenliberstellung der Umsetzungen von Art. 22, 23-24 sowie 8-9 RL in den flinf untersuchten MS.
SchlieBlich enthélt Kapitel 5 die Conclusio dieses Berichts. Es werden einerseits die unterschiedlichen
Rechtspraktiken und gemeinsame Herausforderungen der Mitgliedstaaten im Zusammenhang mit der
Umsetzung der Opferschutz-RL dargestellt und andererseits eine allgemeine Reflexion liber die Umsetzung
der RL in den untersuchten Mitgliedstaaten gegeben.

2. Methodologie

Der vorliegende Bericht baut auf finf Landerstudien auf, die im Rahmen von E-PROTECT durchgefuhrt
wurden und die sich mit der Umsetzung der Opferschutz-RL in Osterreich, Bulgarien, Italien, Griechenland
und Rumanien befassen. Die funf Berichte weisen eine einheitliche Struktur und Methodik auf. Zudem
wurden kohé&rente analytische Parameter verwendet, um den Grad der Umsetzung der Bestimmungen der
Opferschutz-RL in den nationalen Gesetzen zu beurteilen. Diese Kriterien basieren einerseits auf &hnlichen
juristischen Studien. Andererseits resultieren sie aus Diskussion und Vereinbarung zwischen den funf
Partnerorganisationen. Die vier Parameter sind: 1) Vollstandigkeit; 2) Konformitat; 3) Genauigkeit und
Angemessenheit; und 4) zusatzliche qualitative Bewertungskriterien: Verstandlichkeit, Eindeutigkeit und
Klarheit.

Die nationalen Bestimmungen wurden kontrastierenden und den entsprechenden Bestimmungen der
Opferschutz-RL  gegeniibergestellt. Zudem wurde anhand von Sekundérforschung, wie etwa

Forschungsberichten, Dokumenten und Stellungnahmen lokaler Interessensgruppen im Bereich des

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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Kinderschutzes, zusatzliche Informationen gesammelt. Letztlich wurden in einigen Landerstudien auch

Interviews mit Expertinnen im Bereich des Schutzes von Opfern im Kindesalter durchgefiihrt.

3. Die Umsetzung der Opferschutz-RL in Osterreich, Bulgarien,

Italien, Griechenland und Rumanien

Das folgende Kapitel untersucht die Stellung von Opfern im Kindesalter in einer historischen Perspektive.
In einem ersten Schritt wird ein berblicksméliger Vergleich der unterschiedlichen Rechtslagen vor dem
Umsetzungsprozess der Opferschutz-RL gegeben, wobei Gemeinsamkeiten und Unterschiede identifiziert
werden. In einem zweiten Schritt werden die unterschiedlichen Umsetzungsprozesse der Opferschutz-RL

miteinander verglichen.

3.1. Historische Perspektive

In allen in diesem Bericht untersuchten MS ist die verbesserte Rolle von Opfern im Strafverfahren eine
relativ neue Entwicklung. Zuvor hatten Opfer lediglich die Stellung von Zeugen, die die Rolle hatten durch
ihre Zeugenaussage zur Wahrheitsfindung beizutragen. In den letzten Jahren wurde den Opfern jedoch eine
zunehmend aktive Rolle im Strafverfahren - als Prozesspartei - zuerkannt und es wurden ihnen stetig mehr
Rechte zugesprochen. Wahrend in allen in diesem Bericht untersuchten MS den Opfern die Stellung einer
Prozesspartei bei der Gerichtverhandlung zuerkannt wurde, bestehen nach wie vor groRe Unterschiede in
Bezug auf die Stellung und dem Schutzniveau von Opfern im Kindesalter.

In Osterreich wurde die Stellung des Opfers als Prozesspartei (Beteiligte) im Rahmen der Neufassungen der
Osterreichischen Strafprozessordnung (6StPO) 2006 und 2008 gesetzlich festgelegt. Hierdurch erhielt das
Opfer eine aktivere Rolle im Strafverfahren sowie Rechte, die zuvor dem Staatsanwalt und dem/der
Beschuldigten vorbehalten waren (Stangl, 2008; Hilf und Anzenberger, 2008). Als Ergebnis dieser und
anderer Reformen der 6StPO waren die meisten der in der Opferschutz-RL beschriebenen MaRnahmen

bereits vor dem Umsetzungsprozess der RL in Osterreich in Kraft.

3 Weitere Informationen zu den Methoden der Datenerhebung in den einzelnen Linderstudien, finden sich in den
jeweiligen Berichten.
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In Bulgarien war hingegen die Anzahl an rechtlichen Normen, welche den Schutz von minderjéhrigen
Opfern gewdhrleisten sollten, eher erschreckend niedrig. Waéhrend das Opfer im Zuge einer
Strafrechtsreform im Jahr 2006 im Strafverfahren den Status einer Prozesspartei erhielt, blieb die Stellung
des Opfers - inshesondere von minderjahrigen Opfern - deutlich schwacher als z.B.: in Osterreich. Die
Rechte von Opfern im Kindesalter konnten beispielsweise nur vom gesetzlichen Vertreter des Kindes
ausgeubt werden (Ivanova, M., 2012).

Ebenso wurde in Griechenland die aktivere Rolle des Opfers im Strafverfahren erst kirzlich gesetzlich
verankert und das Verfahren Opfer-freundlicher gestaltet (Angelopoulou, 2016). In Griechenland wurde
auch eine rechtliche Definition des Begriffs Opfer erst im Zuge der Umsetzung der Opferschutz-RL
festgelegt.

Eine Ahnlichkeit, die in allen untersuchten Mitgliedstaaten vorliegt, ist die Fragmentierung hinsichtlich der
SchutzmalRnahmen fir Opfer. Diese Fragmentierung ist in Italien besonders ausgepragt. Hier sind
Opferrechte sowohl im Zivil- als auch im Strafrecht festgelegt; diese sind in einer groBen Anzahl von
verschiedenen Gesetzen zerstreut, die zu unterschiedlichen Zeitpunkten erlassen wurden. Zudem fuhrt diese
Dezentralisierung in Italien zu einer ungleichméRigen Anwendung der Normen. Dies hat zur Folge, dass
sich das Schutzniveau von Opfern in den verschiedenen Regionen Italiens stark unterscheidet, insbesondere
in Bezug auf die Verfugbarkeit und den Zugang zu therapeutischer Versorgung (psychologischer,
psychiatrischer und psychosozialer) von minderjéhrigen Opfern.

In vergleichbarer Weise waren auch in Griechenland verschiedene rechtliche Regelungen fiir den Schutz
von minderjahrigen Opfern relevant.* Es gab unter anderem eine Bestimmung, die signifikante
Ahnlichkeiten mit der individuellen Begutachtung der Opfer zur Ermittlung besonderer Schutzbedirfnisse
im Sinne des Art. 22 der RL aufwies.® Letztere erfasste jedoch nur Opfer von Straftaten gegen die
personliche und sexuelle Freiheit.® Tatsachlich war das griechische System das einzige der untersuchten

Mitgliedstaaten, das bereits vor dem Umsetzungsprozess oder Opferschutz-RL ein System zur individuellen

% Die griechische Strafprozessordnung; Gesetz 2298/1995, welches die Griindung der Gesellschaften fiir
Kindesschutz regelt; PD 2277003 iiber den Schutz von Opfern von bestimmten Straftaten gegen personliche und
sexuelle Freiheit; Gesetz 2500/2006 zur Bekdmpfung héduslicher Gewalt.

5 Diese Bestimmung wurde im Umsetzungsprozess der Opferschutz-RL novelliert.

6 Art. 226A Gesetz 3625/2007.
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Begutachtung von Opfern rechtlich festgelegt hatte, wobei dieses nur bei Opfern gewisser Straftaten zur

Anwendung kam.

Auch in Rumanien gab es bereits vor dem Umsetzungsprozess einige rechtlichen Normen, die den Schutz
von Opfern im Kindesalter festlegten.” Im Besonderen ist hierbei das Gesetz Nr. 272/2004 (iber den Schutz
und die Forderung der Rechte des Kindes zu nennen, das konkrete MalRhahmen zum Schutz von
minderjahrigen Opfern festlegt. Eines der Hauptdefizite der ruménischen Gesetzgebung besteht jedoch

darin, dass die bestehenden Gesetze nicht alle minderjahrigen Opfer aller Arten von Straftaten erfasst.

Letztlich existiert in Bulgarien das ungewohnliche Szenario, dass das bulgarische Gesetz zum Schutz von
Kindern (BGSK), ein Gesetz, das formell ausschlief3lich das Zivilrecht regelt, haufig auch im Rahmen von
Strafverfahren bei minderjahrigen Opfern zur Anwendung kommt. Der Grund hierfur besteht darin, dass
die Schutzbestimmungen nachweislich gut und effizienter sind als andere bulgarische Regelungen wie etwa

die bulgarische Strafprozessordnung.

3.2. Die Umsetzungsprozesse der Opferschutz-RL

In der Opferschutz-RL wird klargestellt, dass die Mitgliedstaaten verpflichtet sind, bis zum 16. November
2015 die erforderlichen Umsetzungsmallnahmen zu treffen (Art. 27 RL). Des Weiteren waren die
Mitgliedstaaten dazu angehalten, der Europdischen Kommission die nationalen UmsetzungsmalRnahmen
mitzuteilen. Dieser Mitteilungspflicht sind jedoch nicht alle Mitgliedstaaten nachgekommen. Daher leitete
die Europdische Kommission Vertragsverletzungsverfahren wegen Nichtmitteilung gegen 16
Mitgliedstaaten ein.2 Von den fiinf in diesem Bericht untersuchten Mitgliedstaaten war Italien der einzige

Mitgliedstaat, gegen den kein Vertragsverletzungsverfahren eingeleitet wurde.®

Die Reaktion der MS auf die Einleitung der Vertragsverletzungsverfahren durch die Europdische

Kommission war jedoch sehr unterschiedlich. Wahrend in Osterreich das Gesetz zur Umsetzung der

" Gesetz Nr. 272/2004 iiber den Schutz und die Férderung der Rechte des Kindes; Gesetz Nr. 18/1990; Gesetz Nr.
215/2000; Gesetz Nr. 211/2014 tiber bestimmte Malnahmen zum Schutz der Opfer von Straftaten.

8 Osterreich, Belgien, Bulgarien, Zypern, Griechenland, Finnland, Frankreich, Kroatien, Irland, Litauen,
Luxemburg, Lettland, Niederlande, Rumdnien, Slowenien, Slowakei; Siche Europédische Kommission, EU -
Vertragsverletzungsverfahren, abrufbar unter: http://ec.europa.cu/atwork/applying-eu-law/infringements-
proceedings/infringement decisions/index.cfm?lang_code=EN&r_dossier=&decision_date from=26%2F01%2F201
6&decision_date t0=28%2F01%2F2016&DG=JUST &title=&submit=Search

% In Italien wurde das Gesetz zur Umsetzung der Opferschutz-RL am 15. Dezember 2015 genehmigt und trat am 20.
Januar 2016 in Kraft.
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Opferschutz-RL'® erst am 1. Juni 2016 in Kraft trat, wurde das gegen Osterreich eroffnete
Vertragsverletzungsverfahren von relevanten Interessengruppen nicht besonders beachtet. Dies ist
wahrscheinlich darauf zurtickzufiihren, dass eine Mehrheit der in der Opferschutz-RL beschriebenen Rechte
bereits vor dem Umsetzungsprozess in der Osterreichischen Rechtsordnung verankert waren. Im Gegenteil
hierzu hat in Griechenland dieser Umstand zu spiurbaren Auswirkungen gefuihrt. Die Einleitung des
Vertragsverletzungsverfahrens war etwa ausschlaggebend dafiir das Gesetzgebungsverfahren zu verkiirzen,
um die Kommission daran zu hindern das Vertragsverletzungsverfahren fortzusetzen und den Fall an den
Gerichtshof der Européischen Union (EuGH) weiterzuleiten. Dies war auch einer der Griinde, warum das
Gesetzgebungsverfahren nicht vollstandig eingehalten wurde und das 6ffentliche Konsultationsverfahren

nur eine Woche andauerte. 1

Die in diesem Bericht untersuchten Mitgliedstaaten haben die Opferschutz-RL zu unterschiedlichen Graden
umgesetzt. Der 6sterreichische Gesetzgeber hat alle in der Opferschutz-RL verankerten Rechte vollstandig
umgesetzt und den Umsetzungsprozess dartiber hinaus dazu genutzt eine Systematisierung der Opferrechte
vorzunehmen. Auch in Italien fand eine vollstandige Umsetzung der Opferschutz-RL statt,*? was zu
mehreren positiven Anderungen in der italienischen Strafprozessordnung (iStPO) filhrte. Beispielsweise
wurde das Konzept der Vulnerabilitat ndher definiert und die SchutzmalRnahmen bei Vernehmungen von
besonders schutzbedrftigen Opfern erweitert. Auch Griechenland hat die Opferschutz-RL vollstandig
umgesetzt, jedoch hat sich der griechische Gesetzgeber dazu entschieden die meisten Bestimmungen der
RL wortlich ins griechische Recht zu tberfuhren. Dies fuhrte unter anderem zu Kritik an Unklarheiten und
vagen Klauseln, die in den nationalen Rechtsvorschriften geklart werden hatten sollen. Nichtsdestoweniger
wird das griechische Gesetz 4478/2017 als ein positiver Schritt in Richtung Opferschutz angesehen, da es
alle Rechte von Opfern — inkl. der Rechte minderjahriger Opfer — in einem Rechtsdokument vereint.
SchlieRlich konnten auch einige positive Verédnderungen im Opferschutz in den nationalen
Rechtsvorschriften Bulgariens und Rumaniens festgestellt werden. Zum Zeitpunkt der Ausarbeitung der
L&nderberichte, die die Grundlage des vorliegenden Berichts darstellen, wurde die Opferschutz-RL jedoch

in beiden Landern noch nicht vollstandig umgesetzt. 1

10 Osterreichisches Strafprozessrechtsinderungsgesetz 1 2016 (6StPO-Anderungsgesetz).

11 Normalerweise dauert das Konsultationsverfahren in Griechenland 1-2 Monate.

12 Die Opferschutz-RL wurde durch das Gesetzesdekret vom 15. Dezember 2015 Nr. 2012 umgesetzt, das einen
Monat nach Ablauf der in der Opferschutz-RL vorgesehenen Frist in Kraft trat.

13 Siehe zum Beispiel den Prisidenten der Anwaltskammer in Griechenland withrend der Sitzung des Ausschusses
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4. Die UmsetzungsmaBnahmen in Osterreich, Bulgarien, Italien,

Griechenland und Rumaéanien

Das folgende Kapitel stellt die Umsetzungen der Opferschutz-RL in den ausgewahlten Mitgliedstaaten
gegenuber. Hierdurch sollen unterschiedliche Rechtspraktiken der MS identifiziert sowie gemeinsame
Herausforderungen ermitteln werden. Im ersten Unterkapitel wird die Legaldefinition des Begriffs Opfer in
jedem Mitgliedstaat definiert. Dieses Kapitel stellt somit die Grundlage fur die weiteren Unterkapitel dar.
AnschlieBend werden die Bestimmungen zur Umsetzung von Art. 22 RL - die individuelle Begutachtung
zur Ermittlung besonderer Schutzbedirfnisse - identifiziert und gegenlbergestellt. Schlielich wird der
Schutzanspruch von Opfern im Kindesalter (Art. 23-24 RL), sowie ihr Recht auf Zugang zu und
Unterstiitzung von Opferunterstitzungsdiensten (Art. 8-9 RL) ermittelt und einander gegentbergestellt.

4.1. Die Legaldefinition von Opfer

Das erste Kapitel Opferschutz-RL definiert die allgemeinen Bestimmungen der Richtlinie, einschlieBlich
ihrer Ziele und rechtlichen Definitionen. In diesem Abschnitt wird klargestellt, dass ein Kind - im Sinne der
Richtlinie - jede Person unter 18 Jahren ist (Art. 2 Abs. 1 lit. ¢ RL).** Dariiber hinaus bestimmt die
Opferschutz-RL eindeutig, wer als Opfer in den Geltungsbereich der Richtlinie fallt, und somit auch, wer
die Anspruchsberechtigten der Rechte sind, die in den folgenden Abschnitten dargelegt werden.

Art. 2 Abs. 1 lit. a RL legt fest, dass ein Opfer im Sinne der Opferschutz-RL folgendes bezeichnet:

() “eine natlrliche Person, die eine kdrperliche, geistige oder seelische Schadigung, oder einen
wirtschaftlichen Verlust, der direkte Folge einer Straftat war erlitten hat;
(i) Familienangehorige™ einer Person, deren Tod eine direkte Folge einer Straftat ist, und die

durch den Tod dieser Person eine Schadigung erlitten hat. ”
Art. 2 Abs. 1lit. aRL

am 15.6.2018, abrufbar unter: http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-
Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73

1% Diese Definition wird auch im vorliegenden Bericht verwendet.

15 Familienangehorige im Sinne der Opferschutz-RL bezeichnet ,,den Ehepartner des Opfers, die Person, die mit dem
Opfer stabil und dauerhaft in einer festen intimen Lebensgemeinschaft zusammenlebt und mit ihm einen
gemeinsamen Haushalt fiihrt, sowie die Angehorigen in direkter Linie, die Geschwister und die
Unterhaltsberechtigten des Opfers;* (Art. 2 Abs. 1 lit. b RL)
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Diese Studie verfolgt nicht das Ziel, die unterschiedlichen rechtlichen Definitionen von Opfern in den
Mitgliedstaaten zu diskutieren, da ihr Schwerpunkt auf den Rechten von minderjahrigen Opfern liegt.
Dennoch ist die Kenntnis dartiber, wer als Opfer in den untersuchten MS anerkannt wird, unerl&sslich, wenn
die Rechtslage von minderjahrigen Opfern behandelt wird. In diesem Bericht wird folgend der Begriff Opfer
generisch verwendet, ohne jedes Mal erneut auf den jeweiligen Kontext der MS eingehen zu missen.
Unterschiede in den Legaldefinitionen bestehen jedoch zweifelsfrei (siehe nachstehende Tabelle). Im
Allgemeinen kann jedoch festgestellt werden, dass alle nachstehenden Definitionen die
Mindestanforderungen der Opferschutz-RL erfillen.

Mitgliedstaat Gesetz Legaldefinition: Opfer von Verbrechen
Osterreich 8 65 Abs. 1 6StPO | ,, Im Sinne dieses Gesetzes ist [...]. ,, Opfer*

a. jede Person, die durch eine vorsatzlich begangene Straftat Gewalt
oder geféhrlicher Drohung ausgesetzt, in ihrer sexuellen Integritat und
Selbstbestimmung beeintrachtigt oder deren persénliche Abhéangigkeit
durch eine solche Straftat ausgeniitzt worden sein kénnte,

b. der Ehegatte, der eingetragene Partner, der Lebensgeféhrte, die
Verwandten in gerader Linie, der Bruder oder die Schwester und
sonstige Unterhaltsberechtigte einer Person, deren Tod durch eine
Straftat herbeigefiihrt worden sein kdnnte, oder andere Angehdrige,
die Zeugen der Tat waren,

c. jede andere Person, die durch eine Straftat einen Schaden erlitten
haben oder sonst in ihren strafrechtlich geschiitzten Rechtsgiitern
beeintréchtigt worden sein konnte/.]

Die Unterscheidung zwischen diesen verschiedenen ,,Kategorien™ von
Opfern ist von besonderer Relevanz in Bezug auf das Recht der
unentgeltlichen rechtlichen und psychosozialen Prozessbegleitung.

Bulgarien Art. 74 bStPO “Opfer ist die Person, die durch die Straftat finanzielle oder
moralische Schaden erlitten hat. Im Falle des Todes einer Person wird
dieses Recht seinen/ihren Erben iibertragen.” (Ubersetzung der
Autorin)

Diese Definition ist sehr weit gefasst und umfasst auch
Familienmitglieder eines unmittelbaren Opfers.

Griechenland Art. 55 Abs 1 lit. a | GemaR dem neuen Gesetz 4478/2017 bezeichnet Opfer:
Gesetz 4478/2017

., (i) eine natiirliche Person, die einen Schaden erlitten hat,
einschlieBlich physischer, psychischer oder emotionaler Schaden oder
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wirtschaftlicher Verluste, die unmittelbar durch eine Straftat
verursacht wurden;

(if) Familienangehorige einer Person, deren Tod unmittelbar durch
eine Straftat verursacht wurde und die durch den Tod dieser Person
Schaden erlitten hat; ** (Ubersetzung der Autorin)

Vor der Umsetzung der Opferschutz-RL gab es in Griechenland keine
Legaldefinition des Begriffs Opfer.

Italien

Art. 90 iStPO

Die italienische Gesetzgebung bezieht sich nicht auf den Begriff
Opfer, sondern auf die ,,Person, die unter den Folgen einer Straftat
leidet* (die so genannte "persona offesa dal reato™). Nach der
Legaldefinition ist die persona offesa dal reato das Subjekt, dessen
rechtlich geschiitztes Interesse durch den VerstoR verletzt wurde.

Erst wenn die persona offesa einen  zivilrechtlichen
Schadensersatzanspruch geltend macht, wird sie als Teil des
Strafverfahrens anerkannt. In der Regel féllt die persona offesa mit der
anspruchsberechtigten Person zusammen, mit Ausnahme von Féllen
wie Mord, bei denen dieser Anspruch auf im Gesetz definierte nahe
Angehdrigen tbergeht.

Rumanien

Art. 78 rStPO
Art. 24 Abs. 1 rStPO

In Rumédnien existiert keine Legaldefinition des Begriffs Opfer. In der
Regel wird das Opfer, wenn es am Strafverfahren teilnimmt, als Zeuge
(wenn es Uber einen fir den Fall relevanten Sachverhalt oder Umstand
informiert ist) oder Geschadigter (wenn es infolge einer Straftat eine
physische oder moralische Verletzung oder einen materiellen Schaden
erlitten hat) bezeichnet. Das Opfer nimmt am Verfahren teil.
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4.2. Individuelle  Begutachtung der Opfer zur Ermittlung besonderer

Schutzbedirfnisse

Umsetzung Art. 22 RL

Osterreich | Bulgarien | Griechenland Italien Ruménien
umgesetzt nicht umgesetzt teilweise umgesetzt Eine individuelle Beurteilung
§ 66a 6StPO | umgesetzt | Art. 68 Gesetz Art. 90-quarter iStPO findet nur bei Kindern, die
4478/2017 beinhaltet einige bei der Opfer sexuellen Missbrauchs
Beurteilung zu oder hauslicher Gewalt
beriticksichtigende Elemente geworden sind, statt.

Zum Zeitpunkt der Ausarbeitung der einzelnen Landerstudien war Bulgarien das einzige Land der fiinf
bewerteten Mitgliedstaaten, das Art. 22 RL nicht umgesetzt hatte.'® Obwohl Bulgarien im Zuge der
Umsetzung der Opferschutz-RL einige Normen verabschiedet hat, setzen diese nur geringe Teile des Art.
22 RL um. Diese legislativen Bemihungen reichen daher nicht aus, um zu der Ansicht zu gelangen, dass
Art. 22 RL ordnungsgemall umgesetzt wurde. Auch in Rumanien gibt es keine Norm, die Art. 22 RL
widerspiegelt. Die ruménische Rechtsordnung kennt jedoch zwei Gesetze - eines betreffend minderjahriger
Opfer sexuellen Missbrauchs und eines betreffend minderjahriger Opfer hauslicher Gewalt,'” - die eine
Verpflichtung zur individuellen Begutachtung zur Ermittlung besonderer Schutzbediirftigkeit der Opfer
festlegen. Das heiflst, Opfer im Kindesalter werden in Rumdinien daher nicht prinzipiell einer
Einzelfallprifung unterzogen. Die bestehenden Regelungen umfassen die individuelle Begutachtung der
Opfer in zwei Schritten: eine erste Begutachtung durch die ortlichen Kinderschutzbehorden; und
anschlieRend eine umfassendere und mehrdimensionale Begutachtung der Situation des minderjahrigen

Opfers.

16 Eine Studie des Wissenschaftlichen Dienstes des Européischen Parlaments zeigt, dass Bulgarien und Slowenien
die einzigen Mitgliedstaaten sind, die Art. 22 RL nicht umgesetzt haben; Siehe European Parliamentary Research
Service, The Victims’ rights Directive 2012/29/EU: European Implementation Assessment, December 2017.

17'1) “Framework Methodology on Multidisciplinary and Networking Prevention and Intervention in Child Violence
and Domestic Violence” 2) “Multidisciplinary and Interinstitutional Interventional Methodology on Children
Exposed to and Affected in Operational Risk Situations through work, child victims of trafficking, as well as
Romanian migrant children, victims of other forms of violence on the territory of other states.”
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Obwonhl auch in Italien keine ausdriickliche Bestimmung existiert, welche Art. 22 RL rechtlich umsetzt,
existiert die individuelle Begutachtung von Opfern zur Ermittlung ihrer Schutzbedurftigkeit in der Praxis.
Demnach ist es die Pflicht der ersten Behorde, mit dem das Opfer in Kontakt tritt, eine individuelle
Begutachtung zur Ermittlung besonderer Schutzbedurfnisse durchzufiihren. In Italien gelten Opfer im
Kindesalter zudem als besonders schutzbedurftig ex lege. Abhangig von der Art der Straftat werden ihnen
bestimmte SonderschutzmalRnahmen per Gesetz zugesprochen. In allen anderen Féllen soll eine individuelle
Begutachtung der minderjdhrigen Opfer bestimmen, welche spezifischen Schutzmalnahmen zur
Anwendung kommen sollen. Auf regionaler Ebene existieren fiir die Durchfiihrung der individuellen
Begutachtung Richtlinien und Protokolle. Dahingegen existieren auf nationaler Ebene keine Vorschriften,
die sicherstellen, wer und in welcher Weise die Begutachtung durchgefiihrt werden soll. Dies fuhrt dazu,
dass es in Italien zu unterschiedliche Praktiken und Verfahren in den verschiedenen Regionen kommt.

Osterreich und Griechenland haben im Zuge der Umsetzung der Opferschutz-RL neue Bestimmungen
eingeflhrt, die die individuelle Begutachtung zur Ermittlung besonderer Schutzbedirfnisse regeln. In
beiden Mitgliedstaaten gelten minderjahrige Opfer als Opfer mit besonderen Schutzbediirfnissen ex lege.
Zudem haben weder Osterreich noch Griechenland Vorschriften erlassen, die die praktische Durchfiihrung
der individuellen Begutachtung regeln, insbesondere wie sie durchgefiihrt werden soll. Wéhrend also die
Regelungen beider Mitgliedstaaten Gemeinsamkeiten aufweisen, bestehen auch wesentliche Unterschiede
in der Art und Weise der Umsetzung: In Osterreich wurden spezifische Kriterien festgelegt, welche
kumulativ vorliegen missen, damit ein Opfer als besonders schutzbediirftig angesehen wird. In
Griechenland wurde im Gegensatz dazu ein detaillierter Kriterienkatalog erstellt, der als indikativer
Parameter zur Identifizierung besonderer Schutzbedirfnisse dient. Darliber hinaus weist die Osterreichische
Strafprozessordnung keine klaren Bestimmungen auf, welche Behérde fur die Durchfiihrung der
individuellen Beurteilung zusténdig sein soll. Im Vergleich dazu sieht die griechische Regelung vor, dass
die Buros zum Schutz von Opfern im Kindesalter mit der individuellen Begutachtung von minderjahrigen

Opfern betraut sind.
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Osterreich: Umsetzung des Art. 22 Opferschutz-RL

Gibt es eine individuelle
Begutachtung aller Opfer zur
Ermittlung besonderer

Schutzbedirfnisse?

Ja. Alle Opfer haben das Recht auf eine ehestmdgliche Beurteilung und
Feststellung ihrer besonderen Schutzbediirfnisse.

Wer ist fur die Durchfiihrung der
Begutachtung zustandig?

Es gibt keine gesetzliche Bestimmung, die die zustdndige Behorde fiir die
Durchfiihrung der Beurteilung bestimmt. In der Praxis wird sie meist von
der Polizei durchgefiihrt.18

Ist rechtlich festgelegt, in
welcher Art und Weise die
Begutachtung stattfinden soll?

Nein.

Welche Kriterien miissen bei der
Begutachtung besonderer
Schutzbediirfnisse
bericksichtigt werden?

Opfer haben das Recht auf eine rechtzeitige Beurteilung und Feststellung
ihrer besonderen Schutzbediirfnisse ,nach Mafigabe ihres Alters, ihres
seelischen und gesundheitlichen Zustands sowie der Art und konkreten
Umstdnde der Straftat.” (§66a Abs. 1 6StPO) Diese Voraussetzungen
miissen kumulativ vorliegen.

Werden minderjahrige Opfer als

Ja, gem. § 66a Abs. 1 Z 3 6StPO.

Bulgarien: Umsetzung des Art. 22 Opferschutz-RL

schutzbediirftig ex lege
angesehen?

Gibt es eine individuelle
Begutachtung aller Opfer zur
Ermittlung besonderer

Schutzbediirfnisse?

Nein, gemaff art. 144 Abs. 3 bStPO stellt das individuelle
Begutachtungsverfahren einen optionalen Schritt im Rahmen eines
Strafverfahrens dar. Die Bestimmung ist also praskriptiv, nicht zwingend.

Wer ist fur die Durchfiihrung der
Begutachtung zustandig?

Gemdfd dem Wortlaut, der das individuelle Begutachtungsverfahren in
Bulgarien festlegt, fiihrt ein Sachverstindiger die individuelle
Begutachtung durch. Ein Sachverstdandiger wird im Einzelfall vom Gericht
bestellt.

Ist gesetzlich festgelegt, in
welcher Art und Weise die
Begutachtung stattfinden soll?

Nein.

Welche Kriterien miissen bei der
Begutachtung besonderer
Schutzbediirfnisse
beriicksichtigt werden?

Im Rahmen des Strafverfahrens sind keine Kriterien definiert, die bei der
Durchfiihrung einer Einzelfallpriifung zu berticksichtigen sind.

Werden minderjahrige Opfer als
schutzbediirftig ex lege
angesehen?

Das Gesetz betrachtet minderjahrige Opfer nicht ausdriicklich als
besonders schutzbediirftig. Dennoch zeigt die systematische Auslegung des
Gesetzes, dass Kinder als schutzbediirftig ex lege zu betrachten sind.

18 Siehe Deliverable D3.9 Study on the individual assessment methodologies of child victims of crime in Austria.
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Griechenland: Umsetzung des Art. 22 Opferschutz-RL

Gibt es eine individuelle
Begutachtung aller Opfer zur
Ermittlung besonderer

Schutzbedirfnisse?

Alle Opfer miissen einer rechtzeitigen und individuellen Begutachtung
unterzogen werden, um ihren besonderen Schutzbedarf zu ermitteln. Die
Bestimmung raumt jedoch der personlichen und beruflichen Freiheit der
Justizbehdrden Vorrang vor der individuellen Begutachtung ein. Dartiber
hinaus hangt die Verweisung eines Opfers an die fiir die individuelle
Begutachtung zustdndigen Behorden, von einem Antrag auf Verweisung
des Opfers ab.

Wer ist fur die Durchfiihrung der
Begutachtung zustandig?

Im Falle von minderjahrigen Opfern sind die unabhdngigen
Schutzbehorden fiir Opfer im Kindesalter dafiir zustdandig die individuelle
Begutachtung vorzunehmen.

Ist gesetzlich festgelegt, in { Nein.

welcher Art und Weise die

Begutachtung stattfinden soll?

Welche Kriterien mussen beider | Die griechische Regelung enthidlt einen weitaus detaillierteren

Begutachtung besonderer
Schutzbediirfnisse

bericksichtigt werden?

Kriterienkatalog als die Opferschutz-RL. Diese Kriterien sind jedoch nicht
abschlieffend und stellen nur einen Richtwert dar, der bei der Ermittlung
der besonderen Schutzbediirfnisse der Opfer beriicksichtigt werden soll.
Bei minderjahrigen Opfern sind zwei Faktoren von besonderer Bedeutung:
die Reife und die Wiinsche des Kindes.

Werden minderjahrige Opfer als

Ja.

[talien: Umsetzung des Art. 22 Opferschutz-RL

schutzbediirftig ex lege
angesehen?

Gibt es eine individuelle
Begutachtung aller Opfer zur
Ermittlung besonderer

Schutzbedurfnisse?

Es gibt keine ausdriickliche gesetzliche Bestimmung, die Art. 22 RL in
Italien umsetzt. In der Praxis werden Opfer, die als besonders gefahrdet
gelten, jedoch einer Einzelfallprifung unterzogen. Minderjahrige Opfer
werden immer einer Einzelfallpriifung unterzogen.

Wer ist fur die Durchfiihrung der
Begutachtung zustandig?

Es gibt keine gesetzliche Bestimmung, die die zustdndige Behorde fiir die
Durchfiihrung der Begutachtung bestimmt. In der Praxis wird sie meist von
den zustandigen Behorden (Richter, Staatsanwaltschaft, Sozialdienste und
Justizpolizei) durchgefiihrt.

Ist gesetzlich festgelegt, in
welcher Art und Weise die
Begutachtung stattfinden soll?

Nein.

Welche Kriterien missen bei der
Begutachtung besonderer
Schutzbediirfnisse
bericksichtigt werden?

Einige Hinweise welche Kriterien von Relevanz sind finden sich in art. 90-
quater-IStPO. Diese Kriterien sind jedoch sehr allgemein. Lokale
Institutionen und Organisationen haben zudem versucht, ihre eigenen
Kriterien zu erarbeiten.

Werden minderjahrige Opfer als
schutzbediirftig ex lege
angesehen?

Ja, gem. Art. 90-quater iStPO.

“ This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Rumanien: Umsetzung des Art. 22 Opferschutz-RL

Gibt es eine individuelle
Begutachtung aller Opfer zur
Ermittlung besonderer

Schutzbedirfnisse?

In Ruminen existieren zwei Bestimmungen, welche individuelle
Begutachtungen von Opfern vorsehen: eine betrifft minderjahrige Opfer
sexuellen Missbrauchs und die andere minderjahriger Opfer hauslicher
Gewalt 12 Diese Bestimmungen kommen daher nicht bei allen Arten von
Verbrechen gegen Kinder zur Anwendung.

Wer ist fur die Durchfiihrung der
Begutachtung zustandig?

Die erste Begutachtung wird von der Generaldirektion fiir Sozialhilfe und
Kinderschutz durchgefiihrt. Nach der Registrierung des Falles und dem
Abschluss der ersten Begutachtung wird eine detaillierte, umfassende und
multidimensionale Einschdtzung der Situation des minderjahrigen Opfers
vorgenommen. Der GDSACP-Direktor benennt oder nominiert hierfiir
einen Fallmanager. Dieser muss entweder von der Institution, einer
akkreditierten privaten Korperschaft bzw. akkreditierten
Nichtregierungsorganisation angestellt sein oder als selbststandigeR
Sozialarbeiterln tatig sein.

Ist gesetzlich festgelegt, in
welcher Art und Weise die
Begutachtung stattfinden soll?

Nein.

Welche Kriterien mussen bei der
Begutachtung besonderer
Schutzbediirfnisse
bericksichtigt werden?

Es gibt keine Regelung, die fiir die Begutachtung relevante Kriterien
bestimmt.

Werden minderjahrige Opfer als
schutzbediirftig ex lege
angesehen?

Ja.

P Diese Regelungen sind die “Framework Methodology on Multidisciplinary and Networking Prevention and
Intervention in Child Violence and Domestic Violence” und die “Multidisciplinary and Interinstitutional
Interventional Methodology on Children Exposed to and Affected in Operational Risk Situations through work, child
victims of trafficking, as well as Romanian migrant children, victims of other forms of violence on the territory of

other states”.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4.3. Der Schutzanspruch von Opfern im Kindesalter wéhrend des Strafverfahrens

Umsetzung der Art. 23 and 24 Opferschutz-RL

Osterreich Bulgarien Griechenland Italien Rumanien
umgesetzt teilweise umgesetzt umgesetzt (fast umgesetzt teilweise umgesetzt
§ 66a Abs. 2 | Art. 139 Abs. 10; Art. 280 wortlich) Art. 190, 351, - in eine Reihe von
0StPO Abs. 6; Art. 140 Abs. 5 Art. 69 Gesetz 362, 392, 398 spezifischen Gesetzen
bStPO 4478/2017 iStPO zersplittert

Obwonhl alle in diesem Bericht untersuchten Mitgliedstaaten bereits vor dem Umsetzungsprozess Opfern
eine Reihe von Rechten im Sinne der Art. 23 und 24 RL gewahrten, bestanden grof3e Unterschiede zwischen
dem Schutzniveau von Opfern und ihrer Rechte. Folglich waren eine unterschiedliche Anzahl von
UmsetzungsmalBnahmen erforderlich, um die in der Opferschutz-RL festgelegten Mindeststandards zu
erfullen. In Osterreich bestanden etwa die meisten der in der Opferschutz-RL festgelegten Rechte bereits
vor dem Umsetzungsprozess. Im Vergleich dazu bestanden in Bulgarien nur nationale Regelungen welche
MaRnahmen im Sinne des Artikel 24 RL (MaBnahmen zum Schutz von Opfern im Kindesalter) national
festlegten. Dennoch haben alle Mitgliedstaaten MaRnahmen ergriffen, um die Artikel 23 und 24 der

Opferschutz-RL in nationales Recht umzusetzen.

Bulgarien und Ruménien haben Artikel 23 und 24 der Opferschutz-RL nur teilweise in nationales Recht
umgesetzt. In Bulgarien besteht eine der grofiten Herausforderungen in der praktischen Anwendung der
besonderen SchutzmalRnahmen jedoch darin, dass auf nationaler Ebene Kkein individuelles
Begutachtungsverfahren im Sinne des Art. 22 RL existiert. Daher ist nicht klar, ob die bestehenden
SchutzmalRnahmen — die rechtlich zwar zu Teilen existieren - allen schutzbedirftigen Opfern in der Praxis
auch gewdhrt werden. Zudem erfullen die bulgarischen Regelungen nicht alle der in der Opferschutz-RL
festgelegten Mindeststandards, wie beispielsweise SchutzmalRnahmen zum Schutz des Privatlebens der
Opfer oder die Mdglichkeit, eine Einvernahme per Videoubertragung als Mittel zur Vermeidung des
Blickkontakts zwischen Opfer und Beschuldigten einzusetzen. In Rumadnien sind die entsprechenden
Bestimmungen in einer Reihe spezifischer Gesetze zersplittert, die ebenfalls nicht alle in der Opferschutz-
RL festgelegten Mindeststandards erfiillen. Zum Zeitpunkt der Ausarbeitung der einzelnen Landerstudien,
auf welche sich diese Studie stiitzt, war jedoch ein neues Gesetz in Planung, das die Rechte der Opfer von
Straftaten in Rumanien ausweiten sollte.
- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the

authors and can in no way be taken to reflect the views of the European Commission.
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Die Landerstudien zeigen auf, dass der Umsetzungsprozess in den untersuchten Mitgliedstaaten zu einer
Reihe von positiven Resultaten gefiihrt hat. Mehrere Mitgliedstaaten haben neue Rechte fur besonders
schutzbedurftige Opfer erlassen, welche vor dem Umsetzungsprozess der RL nicht existierten. Der
griechische Gesetzgeber hat zum Beispiel eine neue Praxis fir die Untersuchung von minderjéhrigen Opfern
von Straftaten gegen die personliche und sexuelle Freiheit eingefuihrt (Art. 77 Gesetz 4478/2017). Letzteres
wird als grof3e Errungenschaft in Bezug auf die Rechte minderjahriger Opfer in Griechenland angesehen.
Zudem wurden mehrere bereits bestehende Rechte auf eine groRere Gruppe von Anspruchsberechtigten
ausgeweitet. SchlieBlich hat der Umsetzungsprozess in mehreren untersuchten Mitgliedstaaten zu einer
Systematisierung der Rechte von Opfern von Straftaten gefiihrt. Im Falle Osterreichs wurden bestehende
Rechte systematisch in einem Artikel der 6StPO zusammengefasst (§ 66a Abs. 2 6StPO). Zudem wurde in
Griechenland ein zentraler Artikel eingerichtet, der die meisten Opferrechte zusammenfasst (Art. 69 Gesetz
4478/2017).

Die Léanderberichte legen auch gemeinsame Herausforderungen der Umsetzung der Opferschutz-RL offen.
Eine grolRe Herausforderung ist etwa die Einbettung der Opferschutz-RL in die bereits bestehenden
nationalen Rechtsordnungen. Aufgrund der unterschiedlichen rechtlichen Rahmenbedingungen und der
bestehenden Rechte ist die Ubertragung der in der Opferschutz-RL enthaltenen MaRnahmen in nationales
Recht oft ein schwieriges Unterfangen. Ein gutes Beispiel fur diese Herausforderungen ist Griechenland.
Der griechische Gesetzgeber hat beschlossen, mehrere Artikel der Opferschutz-RL nahezu wértlich in die
griechische Gesetzgebung zu (ibernehmen. Dieser Prozess dient zwar dazu, die umfassende Umsetzung der
Opferschutz-RL zu gewdbhrleisten, hat aber dazu gefiihrt, dass unprazise Begriffe aus der Opferschutz-RL
in das griechische Recht (ibertragen wurden ohne sie hinreichend fur den griechischen Kontext zu kldren.
Dariber hinaus wurde die wortliche Uberfiihrung bestimmter Begriffe der Opferschutz-RL von Fachleuten

kritisiert, weil sie nicht mit der griechischen Rechtsterminologie tibereinstimmen.?

Eine weitere Herausforderung stellt vor allem die praktische Anwendung der nationalen
Umsetzungsmalnahmen dar. Obwohl in einigen Fallen die untersuchten Mitgliedstaaten entsprechende

Bestimmungen gesetzlich erlassen haben, unterliegt die Handhabung diese Bestimmungen in der Praxis

2 Ein Beispiel ist die Formulierung ,,das Wohl des Kindes* des Artikels 1 RL, die in Artikel 54 gStPO iibernommen
wurde.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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sinnvoll anzuwenden mehreren Herausforderungen.?t Wahrend beispielsweise der italienische Gesetzgeber
alle erforderlichen Bestimmungen im Sinne der Artikel 23 und 24 RL in nationales Recht umgesetzt hat,
bestehen immer noch groRBe Unterschiede zwischen der Anwendung dieser Gesetze in den verschiedenen
Regionen Italiens. Insbesondere ist dies im Falle der Bestimmungen zur Vermeidung des Kontakts zwischen
minderjahrigen Opfern und Beschuldigten der Fall (Art. 351, 362 iStPO). In der Praxis kann diese
Bestimmung nicht immer vollstandig umgesetzt werden, da etwa keine separaten Eingéange fiir Opfer und
Beschuldigte bestehen und Vernehmungen sich oft zeitlich tiberschneiden.

Eine &hnliche Situation existiert in Griechenland. Eine neu eingefiihrte Bestimmung zur Begutachtung von
minderjahrigen Opfern von Straftaten gegen die personliche oder sexuelle Freiheit bestimmt etwa eindeutig,
wer, wo, wann und wie eine Einvernahme stattfinden soll. Zum Beispiel wird klargestellt, dass ein/e
Expertin (Kinderpsychologln oder Kinderpsychiaterln) wéhrend dieses Prozesses immer anwesend sein
muss (Art. 77 Gesetz 4478/2017) und die Befragung in einer neu etablierten Institution, ,,dem Haus des
Kindes*, stattfinden soll. In der Praxis existieren jedoch nicht geniligend ,,Hiuser der Kinder um diese
Bestimmung in ganz Griechenland umzusetzen. Zum Zeitpunkt der Ausarbeitung des griechischen
Landerberichts ist dieses Verfahren meist in regulédren Polizeibiros durchgefiihrt worden. Auch fehlte es an
notiger technischer Ausstattung in den Polizeibehérden um Einvernahmen mit Opfern im Kindesalter auf

Video aufzuzeichnen.

SchlieBlich zeigen die Landerberichte auch Kritikpunkte an den Bestimmungen der Opferschutz-RL auf.
Die Opferschutz-RL enthélt beispielsweise keine Bestimmung Uber den Anspruch der Opfer auf
Rechtsbehelfe, falls eines ihrer Rechte verweigert wird. 22 Im Speziellen wurde diese Kritik in der
osterreichischen Landerstudie aufgezeigt. Wahrend in Osterreich keine Mangel oder Unterlassungen
hinsichtlich der Umsetzung der Opferschutz-RL festzustellen waren, kritisieren 0Osterreichische
Interessensvertreterinnen den Mangel an wirksamen Rechtsmitteln, sollte ein Recht eines Opfers missachtet
werden. Nach osterreichischem Recht bestehen zwar Rechtsbehelfe, mit Hilfe derer ein Opfer sich (iber eine

solche Missachtung beschweren kénnte. Relevante Interessensvertreterinnen wiesen jedoch darauf hin, dass

2L Diese Herausforderung besteht insbesondere in Bezug auf die Umsetzung des Art. 22 RL. Fiir weitere
Informationen siehe D3.8-12 Studies on the individual assessment methodologies of child victims of crime.
22 Das Leitliniendokument weist ausdriicklich darauf hin, dass Rechtsbehelfe und verfahrensrechtliche
Konsequenzen einer Missachtung der Rechte eines Opfers nicht in der Richtlinie enthalten sind. Siehe auch
Leitfaden zur Opferschutz-RL, p 46.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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diese rechtlichen Garantien nicht ausreichen. Sie beschrénken sich ndmlich lediglich darauf, festzustellen,
dass ein Recht verletzt wurde, anstatt eine effektive Wiederherstellung dieses Rechts zu ermdglichen (siehe
Fachstelle fir Prozessbegleitung Kinder und Jugendliche, 2016). Kritikerlnnen bemangeln, dass der
Osterreichische Gesetzgeber es verabsdumt hat, die Opferschutz-RL zu nutzen um schon bestehende
Rechtsvorschriften weiterzuentwickeln. Obwohl die Systematisierung von den Rechten im Sinne der Art.
23-24 in § 66a 6StPO zu mehr Klarheit (ber die bestehende Rechtsordnung beigetragen hat, kam es zu
keinen wesentlichen Reformen des Opferschutzes. Wéhrend diese Kritik Uber die Opferschutz-RL
hinausgeht, weist sie auf eine systemische Herausforderung der Umsetzung von EU-Direktiven hin: Einige
Mitgliedstaaten revidieren ihre bestehenden Rechtsvorschriften nur dahingehend, um den unionsrechtlichen
Vorgaben zu entsprechen, ohne aber die bestehenden Gesetze wesentlich zu verbessern. Dadurch wird

oftmals tibersehen, dass wesentlichere Reformen notwendig und machbar wéren.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4.4. Recht auf Zugang zu und Unterstitzung durch Opferunterstiitzungsdienste

Umsetzung der Art. 8 und 9 Opferschutz-RL

Osterreich Bulgarien Griechenland Italien Rumanien
umgesetzt teilweise umgesetzt umgesetzt umgesetzt teilweise
8§ 66 Abs. 2 and 4 Art. 6,9, 11, Art. 61-62 Gesetz Axrt. 90-bis iStPO umgesetzt
0StPO bGUEO 4478/2017 und Art. 609-decies Art. 88 rStPO
iStGB

Der Rechtsrahmen fiir den Zugang zu und die Unterstitzung durch Opferunterstiitzungsdienste ist in den
untersuchten Mitgliedstaaten sehr unterschiedlich gestaltet. In Italien wurden diese Rechte mittels dem
Recht auf Information umgesetzt. Im Vergleich hierzu wurde in Osterreich und Griechenland dieses Recht
explizit im Gesetz verankert. In Ruménien und Bulgarien wurden neue Bestimmungen erlassen um den Art.

8-9 RL zu entsprechen.

In Bulgarien ist die rechtliche Definition des Begriffes Opfer sehr weit gefasst und umfasst auch
Familienangehdrige eines unmittelbaren Opfers. Folglich kénnen auch diese Personen von den rechtlich
zugesicherten Unterstutzungsleistungen profitieren. Letztere sind durch das bulgarische Gesetz zur
Unterstitzung und finanziellen Entschadigung von Opfern geregelt, das auch den Umfang der gesetzlich
zugesicherten psychologischen Unterstiitzung definiert sowie die Personen festlegt, die als psychologische
Unterstiitzer auftreten konnen.? Da jedoch keine Regelung existiert, die die individuelle Begutachtung von
Opfern im Sinne des Art. 22 RL festlegt, bleibt es unklar wie ermittelt wird, welche

Opferunterstutzungsdienste in einem bestimmten Fall zur Anwendung kommen sollen.

In ltalien wird die Bestimmung, die das Recht auf Zugang zu und die Unterstiitzung durch
Opferunterstutzungsdienste regelt, durch das Recht auf Information umgesetzt (Art. 90-bis iStPO). Laut
dieser Norm muss jedes Opfer Uber Gesundheitseinrichtungen, Familienhduser, Schutzrdume gegen

Gewalt?** und weitere Einrichtungen in der Region informiert werden. Diese Einrichtungen nehmen

2 GeméB Art. 8 ASFCCYV ist ein bzw. eine psychologische Unterstiitzerin eine Psychologin einer
Opferhilfeorganisation.

24 Der Zugang zu Anti-Gewalt-Zentren ist jedoch nicht von einem Strafverfahren abhingig. Dieser steht allen
Personen auf italienischem Hoheitsgebiet offen.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Aufgaben wie psychosoziale Beratung, Rechtsberatung, Ausbildung und die Koordinierung von
Selbsthilfegruppen wahr. Zudem existieren weitere Bestimmungen, die das Recht auf Zugang zu und
Unterstutzung durch Opferunterstitzungsdienste detaillierter festlegen. Diese Bestimmungen sind jedoch
fragmentiert und finden sich in verschiedenen Gesetzestexten wieder. Opfer im Kindesalter haben - im Fall
von personlichen Straftaten - das Recht auf affektive und psychologische Unterstiitzung in jeder Phase des
Verfahrens. Diese Unterstitzung konnte von den Eltern oder von anderen geeigneten, vom Kind
auserwahlten Personen, oder von Gruppen, Stiftungen, Verbénden oder Nichtregierungsorganisationen mit
nachweisbarer Erfahrung im Bereich der Opferunterstitzung wahrgenommen werden. Diese Akteure
muissen in der Liste der fir Opferunterstitzungsdienste berechtigten Akteuren aufgelistet sein, die
Zustimmung des minderj&hrigen Opfers haben sowie von einer gerichtlichen VVerfahrensbehdrde zugelassen

werden.

In Griechenland wurde Art. 8-9 RL fast wortlich in die Rechtsordnung tilbernommen (Artikel 61-62 Gesetz
4478/2017). Dementsprechend miissen alle Opfer unabhdngig davon, ob sie eine Straftat einer zustdndigen
Behorde formlich angezeigt haben, Zugang zu Opferhilfsdiensten haben. ,, Personen, die eng mit dem Opfer
verwandt sind*“? konnen jedoch nur dann Zugang zu besonderer Unterstiitzung erhalten, wenn und soweit
ihre Bedurfnisse und das MaR von dem durch die Straftat verursachten Schadens dies erfordern. Das
griechische Gesetz ersetzt folglich die Formulierung shall der Opferschutz-RL mit dem Verb kénnen und

schwécht dadurch den Zugang von Familienmitgliedern zu Opferunterstiitzungsdiensten ab.

SchlieRlich gilt Osterreich als beispielhaftes Modell fiir Opferunterstiitzungsdienste - nicht nur im Vergleich
zu den in diesem Bericht untersuchten Mitgliedstaaten, sondern in der Européischen Union im Allgemeinen.
Dies ist insbesondere auf die Bestimmungen der juristischen und psychosozialen Prozessbegleitung
zuriickzuflihren (8 66 Abs. 2 6StPO). Wahrend die juristische Prozessbegleitung das Opfer vor Gericht
vertritt, leistet die psychosoziale Prozessbegleitung Unterstlitzung auf privater Ebene und hilft dem Opfer,
sich von der Straftat durch Bereitstellung bzw. Erarbeitung von Bewaéltigungsstrategien zu erholen. Die

Regelung der psychosozialen und juristischen Prozesshegleitung war bereits vor dem Umsetzungsprozess

% Dies ist eine informelle Ubersetzung der Autorin des griechischen Linderberichts D3.5, um den Inhalt des
Rechtsbegriffs besser zu beschreiben. Der Rechtsbegriff ist in Artikel 55 des Gesetzes 4478/2017 definiert, und
bezeichnet: die Ehepartner sowie die Person, mit der das Opfer zusammenlebt und eine stabile und bestdndige
Beziehung pflegt, ungeachtet des Geschlechts; die Verlobten; die Blutsverwandten und Verwandte in gerader Linie;
Adoptiveltern und Adoptivkinder; Geschwister und deren Ehegatten oder Verlobten sowie andere
Unterhaltsberechtigte des Opfers.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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der Opferschutz-RL in der 6StPO verankert und wurde durch sie nicht gedndert.?® In Osterreich haben
besonders betroffene Opfer, bestimmte Angehdrige einer Person, deren Tod durch eine Straftat
herbeigefiihrt wurde,?” sowie Kinder unter 14 Jahren, die Opfer eines Sexualdelikts geworden sind,
kostenlosen Zugang zu diesen Leistungen (8§ 66 Abs. 2 6StPO). Dariiber hinaus kann das Bundesministerium
fur Bildung, Wissenschaft und Forschung (fruher: Bundesministerium fir Bildung und Frauen)
Qualitatsstandards flr die prozessualen Unterstiitzungsleistungen festlegen.?

% Genau genommen ergab sich eine geringfiigige Anderung aufgrund von Anderungen der , Opferkategorien®, die
Zugang zur Prozessbegleitung haben.

27 Siehe Kapitel 4.1. fiir die Definition der verschiedenen Opferkategorien.

28 Fiir detailliertere Informationen zu den Qualitéitsstandards sowie deren Ausarbeitung in der Praxis sieche D3.9
Study on the individual assessment methodologies of child victims of crime, 24 ff.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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5. Conclusio

Der vorliegende Bericht hat die Ergebnisse der fiinf Landerstudien gegentbergestellt, die den Grad der
Umsetzung der Opferschutz-RL in Osterreich, Bulgarien, Griechenland, Italien und Ruménien untersucht
haben.? Dabei hat der Bericht versucht die unterschiedliche Rechtspraktiken sowie gemeinsame
Herausforderungen im Bereich des Schutzes minderjahriger Opfer im Strafverfahren zu identifizieren und

miteinander zu vergleichen.

Die Ergebnisse des Berichts zeigen, dass sich der Schutz minderjéhriger Opfer in den untersuchten
Mitgliedstaaten in den letzten Jahrzehnten stetig weiterentwickelt hat. Wahrend Opfer zuvor meist lediglich
als Zeugen angesehen wurden, bekamen diese zunehmend eine aktivere Rolle im Strafverfahren
zugesprochen. Darliber hinaus wurden die Schutz- und Informationsrechte fiir Opfer stetig ausgeweitet.
Obwohl das Ausmal der Opferschutz-Bestimmungen und Opferrechte in den untersuchten Mitgliedstaaten
dieser Studie sehr unterschiedlich ausgepragt waren, konnten alle MS bereits vor der Umsetzung der
Opferschutz-RL  bestenende MafRnahmen zum Schutz minderjéhriger Opfer vorweisen. Die
unterschiedlichen rechtlichen Rahmenbedingungen und die bereits bestehenden unterschiedlichen
Rechtsterminologien, in die die Opferschutz-RL eingebettet werden musste, stellte gleichsam auch eine der

grolRten Herausforderungen des Umsetzungsprozesses der Opferschutz-RL dar.

Diese Herausforderung wird im Falle Griechenlands besonders offensichtlich. Der griechische Gesetzgeber
hat die meisten der in der Opferschutz-RL enthaltenen Mafnahmen wdrtlich in das griechische Recht
uberfiihrt und somit auch mehrere Unklarheiten aus der RL Ubernommen, ohne diese national zu
kontextualisieren. Dariiber hinaus Kkritisierten mehrere griechische Expertinnen, dass die wortliche
Uberfiihrung einiger Passagen der Opferschutz-RL zu Inkonsistenzen in der Rechtssprache fiihrt, da die
griechische Rechtsterminologie nicht vollstandig eingehalten wird. Hierdurch wurde die Opferschutz-RL
zwar umfassend umgesetzt, hat jedoch neue Herausforderungen, insbesondere im Hinblick auf die oben

genannte Problematik als auch der Anwendung der neuen nationalen Bestimmungen, geschaffen.

Eine weitere Herausforderung besteht darin Art. 22 RL - die individuelle Begutachtung der Opfer zur
Ermittlung besonderer Schutzbedirfnisse - ins nationale Recht zu integrieren und in die Praxis effektiv

umzusetzen. Bereits vor der Umsetzung der Opferschutz-RL hatten alle in dieser Studie untersuchten

2 Deliverables 3.1-5 In-depth review of the transposition of Directive 2012/29/EU.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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Mitgliedstaaten SchutzmaRnahmen fur Opfer mit besonderen Schutzbedirfnissen rechtlich normiert. Meist
war die Anwendung dieser Rechte durch die Art der Straftat - etwa Sexualdelikte - oder die besonderen
Umsténde des Opfers — beispielsweise Opfer im Kindesalter - bestimmt. Im Zuge des Umsetzungsprozesses
mussten diese bestehenden Regelungen in eine individuelle Begutachtung tberfuhrt werden, in der die
Bedurfnisse eines Opfers von Fall zu Fall im Sinne des Art. 22 RL geprift werden sollen. Wéhrend die
meisten in dieser Studie untersuchten Mitgliedstaaten Malinahmen ergriffen haben, um Art. 22 RL
umzusetzen,®® haben nicht alle MS diese Bestimmung vollstandig umgesetzt. Nur Osterreich und
Griechenland fuhrten neue Normen ein, die eine individuelle Begutachtung im Sinne der Opferschutz-RL
regeln.

In Osterreich legt die neu geschaffene Bestimmung fest, dass eine individuelle Beurteilung des Opfers beim
ersten Kontakt mit einer Behorde vorgenommen werden muss.®! Das Gesetz enthalt keine Regelungen
daruber, wie die individuelle Beurteilung stattfinden soll beziehungsweise von wem, also von welcher
Behorde, sie durchgefihrt werden soll. In der Praxis wird die Beurteilung meistens von der Polizei unter
Verwendung des Aufzeichnungssystems PAD vorgenommen.32 Diese Praxis existierte jedoch bereits vor
dem Umsetzungsprozess der Opferschutz-RL. Ob der Novellierung des Gesetzes etwa auch eine Anderung

der Praxis folgt kann daher in Frage gestellt werden.

Der vorliegende Bericht zeigt weiters auf, dass die Opferschutz-RL auch zu positiven Entwicklungen im
Bereich der Starkung von Opferrechten, besonders derer von minderjahrigen Opfern, beigetragen hat. In
Griechenland wird das Gesetz zur Umsetzung der Opferschutz-RL* beispielsweise als bemerkenswerter
Schritt zur Schaffung einer rechtlichen Grundlage fiir den Schutz von Opfern im Kindesalter angesehen.
Auch wenn Bulgarien die Opferschutz-RL nicht vollstandig umgesetzt hat, hat die teilweise Umsetzung den
Opferschutz dort gestérkt. Insgesamt fiihrte die Umsetzung der Opferschutz-RL in den untersuchten
Mitgliedstaaten zur Normierung neuer Rechte (z.B. Griechenland, Bulgarien), zur Erweiterung bestehender
Rechte auf eine groRere Gruppe von Anspruchsberechtigten (z.B. Griechenland, Italien); sowie einer

Systematisierung bestehender Rechte (z.B. Osterreich, Griechenland).

30 Zum Zeitpunkt der Ausarbeitung der Lénderberichte war Bulgarien der einzige in diesem Bericht untersuchte
Mitgliedstaat, der Art. 22 RL noch nicht umgesetzt hatte.

31 Laut Gesetzestext “ehestmoglich”.

%2 Siehe Linderstudie D3.9 Study on the individual assessment methodologies of child victims of crime.

3 Gesetz 4478/2017

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
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Wiahrend ltalien die Opferschutz-RL vollstdndig umgesetzt hat, besteht Kritik an dem Mangel an
Harmonisierung von Verfahren und Praktiken auf nationaler Ebene. Obwohl Opferrechte national festgelegt
sind unterscheidet sich die praktische Implementierung der Gesetze in den unterschiedlichen Regionen
Italiens stark. Beispielsweise existiert zwar die Bestimmung, dass unter bestimmten Umstanden kein
Kontakt zwischen Téater und minderjéhrigen Opfer stattfinden soll, die praktische Anwendung dieser
Bestimmung ist jedoch in vielen Gebieten Italiens unmdglich, da die meisten Gerichtsgebaude Uber keine
separaten Eingédnge verfugen, beziehungsweise da sich die Zeiten der Einvernahme von Opfer und
Beschuldigten  h&ufig Uberschneidenden. Zudem ist auch das italienische System der
Opferunterstutzungsdienste dulerst fragmentiert. Es existiert weder ein einheitliches staatliches System zur
Unterstitzung von Opfern noch ein einheitliches Mandat zum Schutz von Opfern im Kindesalter fir
oOffentliche bzw. private Akteure.

Zusammenfassend stellt der vorliegende Bericht fest, dass, obwohl in den untersuchten Mitgliedstaaten
bereits Systeme von Opferschutz und -rechten existierte, der Umsetzungsprozess der Opferschutz-RL Raum
fir einen Uberpriifungsprozess geschaffen hat, der zu mehreren positiven Entwicklungen fiihrte.
Nichtsdestoweniger bestehen groRe Herausforderungen im Bereich der Harmonisierung des Opferschutzes
auf EU Ebene. Wie der vorliegende Bericht zeigt, ist die Umsetzung von EU-Richtlinien mit einigen
Herausforderungen verbunden, insbesondere der Umformulierung der unionsrechtlichen Vorgaben in die
nationalen Rechtsterminologien beziehungsweise die Einbettung der Regelungen in die bestehenden
Rechtsordnungen. Hier zeigt der Bericht insbesondere auf, dass eine kohédrente Umsetzung von
Opferschutzbestimmungen bereits innerhalb der einzelnen Lander eine grofie Herausforderung darstellt, wie
etwa in Italien. Die Umsetzung von Regelungen auf EU-Ebene kann, wie etwa die Umsetzung der

Opferschutz-RL in Griechenland, noch zusétzliche Problembereiche schaffen.

Zudem bestehen weitere Herausforderungen im Bereich der Harmonisierung des Opferschutzes auf EU-
Ebene, deren Problematisierung zwar den Umfang dieses Berichts tibersteigen wiirde, jedoch Richtungen
fir zukunftige Forschung darlegen. Die zunehmende Starkung von Opferrechten sollte etwa unter
Beachtung und in Bezugnahme der Rechte von Beschuldigten gesehen werden, um zu verhindern, dass das
Recht auf ein faires Verfahren gefdhrdet werden konnte. Wéhrend das Recht auf ein faires Verfahren in
mehreren Teilen der Opferschutz-RL erwéhnt wird (siehe Erwégung 12, Art. 18, 20, 23 RL), erfolgte die
Entwicklung von Opferrechten in der EU weitgehend isoliert von den Rechten des/der Beschuldigten. Der

Fokus auf die Schaffung von Rechten und den Schutz des Opfers kénnte jedoch die Aufmerksamkeit von

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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der Notwendigkeit ablenken, den/die Beschuldigte/n vor der Macht des Staates zu schiitzen (siehe weiter
Mitsilgeas, 2016, 210).

Zudem stellen die unterschiedlichen Rechtsordnungen in strafrechtlichen Angelegenheiten eine
Herausforderung flr HarmonisierungsmaBnahmen dar. Dies ist auch einer der Griinde, weshalb die
Beteiligung der EU in Strafsachen generell umstritten ist (EPRS, 2017, 16). Diese Vielfalt an
Rechtsordnungen spiegelt sich einerseits in Art. 82 Abs. 2 AEUV wider, jener Artikel, der die Kompetenz
der EU fiur die Erlassung von Richtlinien in diesem Gebiet schafft.®* Andererseits schaffen mehrere
Bestimmungen der Opferschutz-RL einen weiten Ermessensspielraum in der Umsetzung der Regelungen.
Aus diesem Grund ,,kann [...] gesagt werden, dass [...] die Existenz von [Opfer]rechten durch das EU-
Recht bestimmt wird, wahrend ihre Umsetzung weitgehend durch das nationale Recht geregels wird
(Ubersetzung der Autorin) (Mitsilgeas, 2016, 206). Daher ist es méglich, dass einzelne Bestimmungen in
den Mitgliedstaaten umstritten sind, wéhrend sie gleichzeitig die in der Opferschutz-RL festgelegten
Mindeststandards einhalten.

3 Gem. Art. 82 Abs.2 AEUV koénnen das Europiische Parlament und der Rat Mindestvorschriften fiir Opferrechte
erlassen, wobei sie ,,die Unterschiede zwischen den Rechtsordnungen und -traditionen der Mitgliedstaaten
beriicksichtig[en].“ Diese Maflnahmen koénnen im erforderlichen Umfang ergriffen werden, um die gegenseitige
Anerkennung gerichtlicher Urteile und Entscheidungen und die polizeiliche und justizielle Zusammenarbeit in
Strafsachen mit grenziiberschreitender Dimension zu erleichtern.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Rezumat

Prezentul raport evalueaza transpunerea Directivei 2012/29 / UE (in continuare Directiva Victimelor sau
VD) in legislatia a cinci state membre — Austria, Bulgaria, Italia, Grecia si Romania — cu un accent deosebit
pe drepturile acordate copiilor, victime ale infractiunii. Procesul a fost desfasurat in cadrul programului E-
PROTECT ("Consolidarea protectiei copiilor - victime ale infractionalitatii"), un proiect care are scopul de
a consolida aplicarea Directivei Victimelor 1n cazul victimelor infantile, precum si de a contribui la protectia

generala a victimelor infantile in Uniunea Europeana.

Bazandu-se pe cinci rapoarte nationale individuale care evalueaza transpunerea Directivei Victimelor in cele
cinci state membre care fac obiectul acestui studiu, scopul prezentului raport este de a contrasta aceste
constatari si, prin aceasta, diferite practici juridice si provocari comune. In mod specific, raportul evalueazi
situatia copiilor victime ale infractiunilor in statele membre selectate Intr-o perspectiva istorica, procesul de

transpunere a directivei privind victimele, precum si transpunerea articolelor 8-9 si 22-24 VD.

Concluziile raportului araté ca in ultimii ani au fost atinse cateva realizari in domeniul protectiei victimelor-
copii. In mai multe state membre — care fac obiectul acestui studiu, aceste realiziri au fost rezultatul
politicilor si legislatiei Uniunii Europene. De asemenea, transpunerea Directivei Victimelor a dus la
schimbari pozitive. In timp ce in legislatiile nationale existau deja diferite masuri de protectie speciala
enuntate in VD, aceasta a deschis drumul pentru un proces de revizuire si analiza. In special, Directiva
Victimelor a contribuit la schimbéri pozitive privind drepturile acordate victimelor infractiunilor: au fost
stabilite noi drepturi (de exemplu, Grecia, Bulgaria), drepturile existente au fost extinse la un grup mai larg
de beneficiari (de exemplu, Grecia, Italia); si a avut loc o sistematizare a drepturilor existente (de exemplu,

Austria, Grecia).

Cu toate acestea, existd mai multe provocari. Una dintre principalele provocari ale procesului de transpunere
a fost introducerea masurilor prevazute in Directiva Victimelor 1n legislatia existentd a statelor membre.
Aceastd provocare este considerabild in cazul Greciei. Grecia a adoptat in mare parte cele mai multe dintre

masurile enuntate in VD, dar fard a acorda atentia cuvenita terminologiei juridice grecesti.

Raportul arata, de asemenea, dificultétile legate de transpunerea si punerea in aplicare a articolului 22 VD
— evaluarea nevoilor individuale ale victimelor — in legislatiile nationale. In majoritatea tarilor care fac

obiectul acestui studiu, a existat un sistem de acordare a unor masuri speciale victimelor vulnerabile inainte

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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de adoptarea VD. In mod obisnuit, au fost acordate masuri speciale victimei in functie de tipul infractiunii
—ca de exemplu victimele infractiunilor sexuale —sau in functie de particularitatile victimei— de exemplu
victimele-copii. Cu toate acestea, directiva privind victimele impune ca trebuie sa se stabileasca o "evaluare
individuala a nevoilor" — in care nevoile unei victime sunt evaluate de la caz la caz. In timp ce majoritatea
statelor membre care fac obiectul acestui studiu au luat masuri 1n acest sens, nu toate statele membre au
transpus n totalitate art. 22 VD, lasdnd neschimbate legile pre-existente. Numai Austria si Grecia au

introdus noi sisteme bazate pe evaluarea individuala descrisa de Directiva Victimelor.

Prin concluziile trase, raportul evidentiaza, de asemenea, existenta mai multor dezbateri politice privind
drepturile victimelor. In primul rand, dezbaterea conform cireia pozitia consolidati a victimei este
intotdeauna insotita de dreptul fundamental al paratului la un proces echitabil. Exista critici care sustin ca
dezvoltarea drepturilor victimelor in UE se desfasoard in mare parte in mod izolat fatd de drepturile
inculpatului. In al doilea rand, problema armonizarii problemelor penale la nivelul UE. Datoriti diversitatii
jurisdictiilor statelor membre, unele dintre dispozitiile directivei sunt foarte largi, ceea ce face dificila

punerea lor in aplicare la nivel practic.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
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1. Introducere

Prezentul raport pune in evidenta transpunerea Directivei 2012/29 / UE (in urmatoarea directiva privind
victimele sau VD) a cinci state membre - Austria, Bulgaria, Italia, Grecia si Romania - cu un accent special
pe drepturile garantate copiilor victime ale infractiunii. Ea se bazeaza pe cinci rapoarte individuale care au
evaluat transpunerea VD la nivelul legislatiei nationale in aceste state membre, cu scopul de a obtine
cunostinte cu privire la nivelul de punere in aplicare a VD.*Scopul prezentului raport este de a contura
concluziile acestor rapoarte individuale si de a identifica diferite practici juridice, precum si provocarile
comune. Prezentul raport este completat de studii suplimentare din tari care evalueazd implementarea
practica a evaluarii individuale a victimelor pentru a identifica necesitatile de protectie specifice in acelasi
esantion de SM.2

Prezentul raport evalueaza in special:

» statutul copiilor-victime n statele membre selectate dintr-o perspectiva istorica, precum si procesul
de transpunere a Directivei;
» transpunerea art. 22 VD: evaluarea individuala pentru identificarea nevoilor specifice de protectie;
» transpunerea art. 23-24 VD: masurile speciale acordate victimelor deosebit de vulnerabile;
precum si transpunerea art. 8-9 VD: accesul la organizatiile de sprijinire a victimelor si sprijinul pe care
acestea il acorda;

Aceasta cercetare a fost realizata in cadrul E-PROTECT ("Consolidarea protectiei copiilor
victime ale infractionalitatii"), un proiect care are scopul de a consolida aplicarea Directivei Victimelor

TnUE n cazul victimelor-copii . Obiectivul E-PROTECT este de a contribui la protectia la nivel general a
copiilor deveniti victime in Uniunea Europeana. Proiectul consta in mai multe etape, inclusive cercetarea
datelor existente, interviuri cu practicieni, precum si cursuri de formare sub forma de seminarii si
webinarii.De asemenea, o platforma online privind drepturile victimelor-copii este stabilita pentru o faza

ulterioaraa proiectului.

Structurile raportului sunt urmatoarele: Capitolul 2 ofera o prezentare generala a metodologiilor utilizate in

studiile fiecarei tari. Ulterior, Capitolul 3 cuprinde o perspectiva istorica a statutului victimelor infantile in

! Deliverables 3.1-5 In-depth review of the transposition of Directive 2012/29/EU.
2 Deliverables 3.8-12 Studies on the individual assessment methodologies of child victims of crime.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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statele membre selectate, precum si o descriere a procesului de transpunere. Capitolul 4 implica nucleul
acestui raport: o comparatie a modului de transpunere a art. 22, art. 23-24, precum si art. 8-9 VD 1n cele
cinci SM. In fine, Capitolul 5 implica incheierea acestui raport, punand in evidenta diferite practici juridice,

provocari comune, precum si o reflectare generald asupra proceselor de transpunere.

2. Methodologie

Prezentul raport se bazeaza pe cinci studii individuale asupra traspunerii Directivei Victimelor in Austria,
Bulgaria, Italia, Grecia si Roméania. Toate cele cinci rapoarte cuprind o structura si o metodologie uniforma.
Au fost utilizati parametri analitici coerenti pentru a evalua gradul de transpunere. Aceste criterii sunt, pe
de-o0 parte, rezultatul unei examinari a unor studii juridice similare. Pe de alta parte, rezulta dintr-un acord
intre cele cinci organizatii partenere. Cei patru parametri sunt: 1) comprehensivitatea; 2) conformitatea; 3)
acuratetea si adecvarea; si 4) criterii suplimentare de evaluare calitativa: intelegerea, lipsa de ambiguitate si

claritatea.

Datele au fost colectate prin cercetarea datelor existente si prin contrastarea prevederilor din Directiva si a
legislatiei nationale. Datele suplimentare au fost colectate prin interviuri sau alte documente ale partilor

interesate in domeniul protectiei victimelor-copii.®

3. Transpunerea Directivei Victimelor in Austria, Bulgaria, Italia,
Grecia si Romania

Sectiunea urmétoare contine o perspectiva istorica privind protectia copiilor victime ale infractiunilor
in statele membre selectate. Acesta oferd o comparatie scurtd a diferitelor situatii juridice Tnainte de
procesul de punere Tn aplicare a Directivei privind Victimele in statele membre selectate, prin care se
identifica asemanari si diferente. Acesta evalueaza situatia copiilor victime ale infractiunilor Tnainte de
procesul de transpunere si ofera o imagine de ansamblu asupra legislatiei relevante. Intr-o a doua etapi
se va compara modul in care a avut loc procesul de transpunere a Directivei privind Victimele in cele

cinci state membre care fac obiectul acestui studiu.

3Pentru informatii suplimentare despre metodele utilizate in studiile fiecarei tiri, consultati rapoartele respective.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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3.1.Perspectiva istorica

Rolul consolidat al victimelor in cadrul procedurilor penale este o evolutie destul de recenta in toate statele
membre care fac obiectul acestui studiu. Anterior, victima era vazuta doar ca un parte a procesului care a
avut rolul de a furniza dovezi in instanta. In ultimii ani, cu toate acestea, victimele au inceput sa fie
recunoscute ca parti active procesuale in instanta, fiind acordate tot mai multe drepturi. In timp ce In toate
tarile care fac obiectul acestui studiu victima are statutul de partid procedural in instanta, existd inca mari
diferente n ceea ce priveste statutul si nivelul de protectie a copiilor victime ale infractiunilor in cursul

procedurii penale n statele membre selectate.

In Austria, in2006 si 2008, in urma procesului de modificare a Codului de Procedura Penald (ACCP),
victima a obtinut statutul de parte procesuald in procedurile judiciare. In consecintd, victima a devenit un
participant mai activ Tn procesul penal, fiind acordate drepturi care erau anterior rezervate doar procurorului
si infractorului (Stangl, 2008; Hilf si Anzenberger, 2008). Ca urmare a acestei reforme si a altor reforme ale
ACCP, majoritatea masurilor prevazute in Directiva Victimelor au fost deja implementate Tnainte de

procesul de transpunere.

in Bulgaria, pe de alti parte, cadrul legal care cuprindea dispozitii in vederea protectiei copiilor-victime era
mai degraba insuficient. in timp ce in cursul unei reforme din 2006 victima a cstigat statutul de parte
procesuala in procedurile penale, statutul victimelor — Th special copii — a ramas semnificativ mai limitat
decat in Austria. Drepturile copiilor-victime putand, de exemplu, sa fie exercitate numai de citre

reprezentantul legal al copilului (Ivanova, M., 2012).

De asemenea, in Grecia rolul activ al victimei in sistemul de justitie penald a fost recunoscut abia recent, iar
procesul in sine nu aera favorabil victimelor (Angelopoulou, 2016). In Grecia, o definitie juridica a

termenului victima a fost stabilitd numai in cursul transpunerii Directivei Victimelor.

O asemanare care existd in toate statele membre care fac obiectul acestui studiu este fragmentarea
legislatiei referitoare la victimele infractiunilor. Aceasta fragmentare este deosebit de pregnanta in Italia.
Aici, drepturile victimelor sunt prevazute in legea civila si penald®; acestea sunt disipate Tntr-un numar mare
de legi care au fost promulgate la momente diferite; si, in sfarsit, exista efecte importante ale descentralizarii

care au determinat un nivel de protectie inegald in diferite regiuni, in special in ceea ce priveste

“Pentru informatii suplimentare, consultati Sectiunea 2.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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disponibilitatea si accesibilitatea la ingrijirea terapeutica (psihologicd, psihiatrica si psiho-sociald) a
copiilor.

In mod similar, in Grecia, diferite documente juridice au fost relevante pentru protectia copiilor victime ale
infractiunilor.’Exista, printre altele, o dispozitie care continea prevederi asemanitoarecelor despre evaluarea
individuala pentru a identifica nevoile de protectie specifice descrisein art. 22 VDS, dispozitia greaca fiind
aplicabild numai in cazul infractiunilor impotriva libertatii personale sau sexuale.’De fapt, sistemul grecesc
a fost singurul care avea deja un sistem de evaluare individuald a victimelor — chiar dacd doar in anumite

cazuri — stabilit in mod legal Tnainte de procesul de transpunere.

De asemenea, 1n Romania existau deja diverse legi care reglementeaza protectia copiilor victime ale
infractiunilor.in special Legea nr. 272/2004 privind protectia si promovarea drepturilor copilului stabileste
masuri specifice pentru protectia copiilor victime ale infractiunilor. Unul dintre principalele deficite ale
legislatiei romanesti a fost totusi ca legile existente nu acoperd toate tipurile de copii victime ale
criminalitatii.

in cele din urma, in Bulgaria a existat scenariul in care Legea privind Protectia Copilului (BCPA) — un act
care reglementeaza exclusiv din perspectiva dreptului civil si care, in general, nu este aplicabil Tn cadrul
procedurilor penale — este frecvent aplicata in cazurile de copii victime ale infractiunii . Motivul acestei
practici este ca aceste dispozitii reglementeaza masurile de protectie care s-au dovedit a functiona mai bine

si mai eficient decét altele.

3.2.Procesul de transpunere

Directiva privind victimele mentioneaza clar ca statele membre sunt obligate sd intreprinda masurile de
transpunere necesare pana la 16 noiembrie 2015 (articolul 27 VD). Mai multe state membre au fost obligate
si comunice Comisiei Europene textele legislative care pun in aplicare sau se refera la VD. Intrucat diferite

state membre nu au respectat aceasta obligatie, Comisia Europeana a deschis cazuri de incalcare a dreptului

® Codul Grec de Procedura Penald, Legea 2298/1995 care stipuleaza infiintarea societdtilor pentru protectia copilului;
PD 227 "003 privind protectia victimelor infractiunilor contra libertatii personale si sexuale; Legea 3500/2006 pentru
combaterea violentei in familie.

®Desi aceastd dispozitie existd in continuare, aceasta a fost supusd unor modificri in procesul de transpunere.

"Art. 226A din Legea3625/2007.

8Legea nr. 272/2004 privind protectia si promovarea drepturilor copilului; Legea nr. 18/1990; Legea nr. 215/2000;
Legea nr. 211/2014 privind anumite masuri de asigurare a protectiei victimelor infractiunilor.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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comunitar impotriva necomunicirii impotriva a 16 state membre.’Din cele cinci state membre evaluate Tn
cadrul acestui raport, Italia a fost singurul stat membru impotriva cdruia nu a fost initiata nicio procedura de

incilcare a dreptului comunitar.*

Cu toate acestea, reactia statelor membre la deschiderea procedurii de infringement a fost destul de
diversa. In Austria, legea care transpune Directiva privind victimele!'a intrat in vigoare la 1 iunie 2016,
procedura de infringement neprimind prea multa atentie din partea partilor interesate relevante. Acest lucru
se datoreaza probabil faptului ca majoritatea drepturilor enuntate in Directiva privind Victimele erau deja
in vigoare inainte de procesul de transpunere. Dimpotriva, in Grecia, procedura a avut ca efect faptul ca
procesul legislativ s-a "diminuat" pentru a impiedica Comisia sa continue procedura de incalcare a dreptului
comunitar si s transmita cauza Curtii de Justitie a Uniunii Europene (CJUE). Acesta a fost, de asemenea,
unul dintre motivele pentru care cadrul legal pentru procedura legislativa din Grecia nu a fost respectat in

intregime si procedura de consultare publici a fost finalizatd in doar o sdptiméana.*2

Nivelul de transpunere a Directivei privind Victimele este destul de divers Tn statele membre evaluate in
cadrul acestui raport. Legiuitorul austriac a transpus pe deplin toate drepturile consacrate in VD si a utilizat
procesul de transpunere pentru a realiza o sistematizare globala a drepturilor acordate victimelor
infractiunilor. De asemenea, in Italia a avut loc o transpunere completd a VD in legislatia italiand,3care a
dus la cateva modificari pozitive in Codul italian de Procedurd Penald (ICCP), de exemplu o definitie mai
precisd a conceptului de vulnerabilitate si o extindere a masurilor speciale de protectie pentru victimele
deosebit de vulnerabile in cursul audierilor. In timp ce Grecia a preluat o transpunere completi a Directivei
privind Victimele, adica legiuitorul grec a ales sa transpuna multe dintre aceste dispozitii textual. Acest
lucru a condus la critici privind ambiguitatile si clauzele vagi care ar fi necesitat clarificari in legislatia

nationala. Cu toate acestea, legea 4478/2017 este vazuta ca un pas remarcabil pentru crearea unui document

®Austria, Belgia, Bulgaria, Cipru, Grecia, Finlanda, Franta, Croatia, Irlanda, Lituania, Luxemburg, Letonia, Olanda,
Romdnia, Slovenia, Slovacia; Vezi Comisia Europeand, Procedura de incalcare a legislatiei UE, disponibila la
adresa:http://ec.europa.eu/atwork/applying-eu-law/infringements-

proceedings/infringement decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F201
6&decision_date to=28%2F01%2F2016&DG=JUST &title=&submit=Search

191n Italia, decretul legislativ care transpune Directiva Victimelor a fost aprobat la 15 decembrie 2015 si a intrat in
vigoare la 20 ianuarie 2016.

1 Austrian Code of Criminal Procedure Amendment law I 2016 (ACCP Amendment Law).

2De obicei, in Grecia acest proces de consultare dureazi 1-2 luni.

BDirectiva privind Victimele a fost transpusa prin Decretul Legislativ din 15 decembrie 2015 n. 212 care a intrat in
vigoare la o luna dupa data limita prevazuta de directiva privind victimele.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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juridic care sa contind toate masurile de protectie relevante pentru victimele minore In Grecia. In cele din
urmd, Bulgaria si Romania au facut cateva modificari pozitive in legislatia nationala in ceea ce priveste
protectia victimelor, in timp ce — la momentul redactarii rapoartelor de tara — transpunerea completa a VD

in legislatia nationala nu a avut loc inca.*

4. Legislatia

Urmatoarea sectiune contrasteaza legislatia nationala privind transpunerea VD 1Tn statele membre selectate,
cu scopul de a identifica diferite practici juridice, precum si provocari comune. Prima sub-sectiune identifica
definitia juridicd a "victimei infractiunii" din fiecare stat membru si ofera baza pentru urmatoarele
subsectiuni. Ulterior, dispozitiile care transpun art. 22 VD — evaluarea individuala pentru a identifica
nevoile specifice de protectie — vor fi evaluate si prezentate alaturi. In cele din urma, dreptul la protectie a
copiilor victime ale infractiunilor in cursul procedurilor penale (art.23-24 VD), precum si dreptul acestora

de a accesa serviciile de spijin a victimelor (articolele 8-9 VD) vor fi identificate si contrastate.

4.1.Definirea juridica a victimelor infractiunilor: Art. 2, par. 1, lit. a VD

In primul capitol, VD contine dispozitiile sale generale, inclusiv obiectivele si definitiile juridice. Aici se
clarifica faptul cd un copil —n sensul directivei — este orice persoana cu varsta sub 18 ani.’®In plus, Directiva
Victimelor determind in mod clar cine este considerat victima in domeniul de aplicare al Directivei si, prin

urmare, cine ar trebui sa beneficieze de drepturile prevazute in urmatoarele sectiuni. Prin urmare, victima

este:
) " 0 persoand fizicd care a suferit un prejudiciu, inclusiv daune fizice, mentale sau emotionale
sau pierderi economice cauzate direct de o infractiune;
(i) membrii familiei unei personae a caror moarte a fost cauzatd in mod direct de o infractiune si

care au suferit un prejudiciu ca urmare a decesului persoanei respective.

Art. 2 par. 1 lit. aVD

1A se vedea, de exemplu, presedintele asociatiilor de baruri din Grecia, in timpul reuniunii Comitetului din
15.6.2018, disponibil la: http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-
Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73

15Aceasti definitie este de asemenea utilizatd ori de cte ori se face referire la un copil in cadrul prezentului raport.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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Desi discutarea mai profundd a definitiei juridice a victimelor infractiunilor nu a fost subiectul acestui

studiu, cunoasterea celor care sunt considerate a fi victime ale infractiunii este indispensabila atunci cand

vorbim despre drepturile acordate victimelor infractiunilor sau copiilor victime ale infractiunilor. In

urmatoarele sectiuni, acest raport va folosi termenul de victima generica fara a elabora contextul specific al

fiecdrei tari, in timp ce diferentele exista clar (vezi tabelul de mai jos). In general, totusi, se poate afirma ci

toate definitiile de mai jos indeplinesc cerintele minime stabilite de VD.

Tara Lege

Definitie juridica

Austria Art. 65 par. 1L ACCP

(a) “Victimele deosebit de afectate: orice persoand care a fost supusd
violentei sau unei amenintari periculoase de natura infractionala
printr-o infractiune penald intentionata sau care a suferit daune
asupra integritazii sexuale sau autodetermindrii sexuale Sau 0
persoand de a carei dependenta personala s-ar fi profitat prin orice
infractiune mentionatd anterior.

(b) Rudele unei persoane, a carei moarte a fost cauzati de o
infractiune. (sot, partener, rude liniare, frati)
(c) Orice alta persoand care a suferit direct sau indirect o vatamare in

urma unei infractiuni. "(traducere a autorului)

Distinctia intre aceste "categorii" diferite de victime este deosebit de
relevantd in ceea ce priveste dreptul la asistenta juridica si psiho-sociala
gratuita.

Bulgaria Art. 74 BPPC

“Victima este persoana care a suferit daune materiale sau morale n
urma unei infractiuni. In caz de deces al persoanei, acest drept se va
tranzita catre mostenitorii sai."

Aceasta definitie este destul de larga si ar putea include si membrii
familiei unei victime imediate.

Grecia Art. 55 par. 1a Legea
4478/2017

Potrivit Legii 4478/2017:

“y A

“(a) "victima" inseamna.

(i) o persoana fizica care a suferit un prejudiciu, inclusiv daune fizice,
mentale sau emotionale sau pierderi economice cauzate direct de o
infractiune;

(it) membrii familiei unei persoane a carei moarte a fost cauzatd in
mod direct de o infractiune si care au suferit un prejudiciu ca urmare
a decesului persoanei respective;"

Tnainte de transpunerea Directivei privind Victimele, nu exista o
definitie a victimei in legislatia greaca.

“ Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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Italia

Art.90ICCP

Legislatia italiana nu se refera la termenul victima, ci la "persoana care
suferd efectele unei infractiuni" (asa-numita "persona offesa dal
reato"). Conform definitiei juridice, persona offesa dal reato este
titularul interesului juridic protejat de dispozitia penala care a fost
incédlcata. Numai atunci cand persoana se declard in favoarea unei
actiuni civile pentru a solicita despagubiri, aceasta este recunoscuta ca
parte a procedurii penale. De obicei, persona offesa coincide cu
solicitantul, cu exceptia unor cazuri cum ar fi cazurile de omucidere,
unde despagubirea este adresata rudelor.

Romania

Art. 78 RCCP
Art. 24 par. 1 RCCP

In legislatia romaneasca nu exista o definitie a termenului victima. In
mod obisnuit, victima este mentionatd ca martor (in cazul in care stie
ceva despre orice fapt sau circumstanta relevanta cazului) sau partea
vatamata (in cazul in care a suferit un prejudiciu fizic sau moral sau o
dauna materiala ca urmare a unei infractiuni, atunci cand el sau ea
participa la procedura).

4.2.Individual assessment of victims to identify specific protection needs

Austria

Bulgaria

Transpunerea Art. 22 VD

Grecia

Italia

Romania

transpus

art. 66a ACCP

netranspus

transpus
art. 68 Legea
4478/2017

transpus partial
art. 90-quarter ICCPofera
cateva elemente de luat in
considerare pentru

evaluare

Evaluarea individuala
existd doar in cazul copiilor
victime ale abuzului sexual

sau ale violentei domestice.

La momentul intocmirii studiilor pentru fiecare tara, Bulgaria a fost singura tara a celor cinci state membre

evaluate, care nu au implementat art. 22 VD in legislatia nationala.'®In lege exista unele masuri adoptate in

procesul de transpunere a VD care transpuno parte din art. 22 de prescriptii VD, insa aceste eforturi

legislative nu sunt inca suficiente pentru a se considera cd aceastd dispozitie este transpusa in mod

corespunzator. Desi in Romania nu exista nicio norma care sa reflecte arta. 22 VD, exista doua legi - una

8Un studiu al Serviciului de Cercetare al Parlamentului European arati cd Bulgaria si Slovenia sunt singurele state
membre care nu au implementat art. 22 VD 1n legislatiile lor nationale; Vezi EPRS - Serviciul Parlamentar European
de Cercetare, Directiva privind Victimele 2012/29 / UE: Evaluarea europeana a punerii in aplicare, decembrie 2017.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu

reflecta in niciun fel pozitia Comisiei Europene.
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adresata copiilor victime ale abuzului sexual, iar celdlalt copiilor victime ale violentei domestice!’— care
stabilesc obligatia de a efectua o evaluare individuala a victimelor pentru a identifica nevoile lor specifice
de protectie. Astfel, copii victime ale altor tipuri de infractiuni nu fac obiectul unei evaluari individuale in
Roméania. In cadrul existent, evaluarea individuald cuprinde doud etape: o primi evaluare efectuati de
autoritatile locale pentru protectia copilului; si, ulterior, o evaluare mai cuprinzatoare si multidimensionala
a situatiei copilului victima.

Desi si in Italia nu existd, o prevedere explicitad care transpune art. 22 VD 1in litera legii, existd o evaluare
individuala 1n practica. Este datoria primei autoritati sa intre in contact cu victima pentru a efectua o evaluare
individuala pentru a identifica nevoile specifice de protectie. In Italia, victimele sunt considerate deosebit
de vulnerabile ex lege. in functie de tipul de infractiune, li se acorda prin lege anumite masuri speciale de
protectie. In toate celelalte cazuri, evaluarea individuald a copiilor ar trebui si determine ce masuri de
protectie specifice ar trebui sa se aplice. Desi existd ghiduri si protocoale privind modul de efectuare a
evaludrii individuale la nivel regional, legislatia nationala italiand nu prevede dispozitii precise care sa
clarifice cine trebuie sa efectueze evaluarea si modul in care ar trebui sa aiba loc. Ca rezultat, exista diferite

practici si proceduri in toata Italia.

Austria si Grecia au introdus noi dispozitii care reglementeaza procedura individuala de evaluare pentru a
identifica necesitatile de protectie specifice in cursul procesului de transpunere. in ambele state membre,
victimele sunt considerate a fi victime cu nevoi specifice de protectie ex lege. De asemenea, nici Austria,
nici Grecia nu au introdus dispozitii care sa reglementeze punerea in practica a evaludrii individuale, in
special modul in care ar trebui sa fie efectuatd. Cu toate acestea, ambele proceduri de evaluare individuala
au anumite puncte comune; exista si diferente in cadrul modului de transpunere: in Austria au fost stabilite
criterii specifice care trebuie sa prevaleze cumulativ pentru ca o victima sa fie considerata o victima deosebit
de vulnerabila. In Grecia, pe de alti parte, a fost stabilit un catalog detaliat de criterii care elimina parametrii
orientativi pentru a identifica nevoile specifice ale victimelor. in plus, legislatia austriaci nu prevede

dispozitii privind autoritatea responsabild de efectuarea evaludrii individuale, in timp ce legislatia elena

171) "Framework Methodology on Multidisciplinary and Networking Prevention and Intervention in Child Violence
and Domestic Violence" 2) "Multidisciplinary and Interinstitutional Interventional Methodology on Children
Exposed to and Affected in Operational Risk Situations through work, child victims of trafficking, as well as
Romanian migrant children, victims of other forms of violence on the territory of other states.”

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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prevede ca birourile pentru protectia victimelor-copii sunt insarcinate in mod specific sa efectueze evaluarea

individuald a copiilor victime ale infractiunii.

Exista o evaluare individuala a
tuturor victimelor?

Austria: transpunerea art. 22 VD

Da. Toate victimele au dreptul la o evaluare in timp util pentru a se
identifica nevoile lor specifice de protectie.

Cine coordoneaza evaluarea?

Nu existd nicio prevedere legald care sa stabileasca autoritatea
responsabild pentru efectuarea evaluarii. In practica, este In mare parte
condusa de politie.18

Exista dispozitii care
reglementeaza modul in care ar
trebui sa aiba loc evaluarea?

Nu

Ce criterii trebuie luate fn
considerare in evaluarea
nevoilor specifice de protectie?

Victimele au dreptul la o evaluare in timp util pentru a-si identifica nevoile
specifice de protectie in functie de varsta, starea lor emotionala si de
sandtate, precum si in functie de tipul si circumstantele specifice ale
infractiunii. Aceste conditii prealabile trebuie sa prevaleze cumulativ.1?

Sunt  considerate victimele
minore vulnerabile ex lege?

Exista o evaluare individuala a
tuturor victimelor?

Da.

Bulgaria: transpunerea art. 22 VD

Nu. Conform art. 144, par. 3 BPPC, procedura individuala de evaluare este
un pas optional in cadrul procedurilor penale. Dispozitia este prescriptiva,
nu este obligatorie.

Cine coordoneaza evaluarea?

In conformitate cu formularea care descrie procedura individuald de
evaluare in Bulgaria, exista un expertcare efectueaza evaluarea individuala.
Acesta este desemnat de Curte pentru fiecare caz in parte.

Exista dispozitii care
reglementeaza modul in care ar
trebui sa aiba loc evaluarea?

No.

Ce criterii trebuie luate fn
considerare in evaluarea
nevoilor specifice de protectie?

In cadrul procedurilor penale, nu exista criterii stabilite care trebuie luate
in considerare la efectuarea unei evaluari individuale.

Sunt  considerate victimele
minore vulnerabile ex lege?

Legea nu considera in mod explicit victimele minore ca fiind deosebit de
vulnerabile, Insa interpretarea sistematica a legii demonstreaza ca acestea
trebuie considerate ca atare.

8Vezi Deliverable D3.9 Study on the individual assessment methodologies of child victims of crime in Austria.

Art. 66a ACCP

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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Exista o evaluare individuala a
tuturor victimelor?

Grecia: transpunerea art. 22 VD

Toate victimele sunt supuse unei evaluari punctuale si individuale pentru a
identifica nevoile lor specifice de protectie. Cu toate acestea, dispozitia
acorda prioritate libertatii personale si profesionale a autoritatilor
judiciare in raport cu evaluarea individuala. In plus, trimiterea unei victime
catre autoritatile competente care efectueaza evaluarea individuala
depinde de cererea de sesizare a victimelor.

Cine coordoneaza evaluarea?

In cazul copiilor victime ale infractiunilor, Birourile Independente pentru
Protectia Victimelor Copilului sunt insarcinate sa efectueze evaluarea
individuala.

Exista dispozitii care
reglementeaza modul in care ar
trebui sa aiba loc evaluarea?

Nu.

Ce criterii trebuie luate in
considerare in evaluarea
nevoilor specifice de protectie?

Legislatia elend enumera un catalog mult mai detaliat de criterii decat
Directiva privind Victimele, care constituie baza evaluarii individuale. Cu
toate acestea, aceste criterii nu sunt exhaustive si constituie parametri
indicativi care ar trebui luati in considerare pentru identificarea nevoilor
specifice ale victimelor. in cazul copiilor victime ale infractiunii, doi factori
au o importanta deosebita: maturitatea copilului si dorintele copilului.

Sunt  considerate  victimele
minore vulnerabile ex lege?

Exista o evaluare individuala a
tuturor victimelor?

Da,

[talia: transpunerea art. 22 VD

Nu exista nicio dispozitie juridica explicita care transpune art. 22 in litera
legii. In practica, victimele sunt supuse unei evaluari individuale atunci
cand sunt considerate deosebit de vulnerabile, inclusiv minorii.

Cine coordoneaza evaluarea?

Nu exista nicio prevedere legala care sa stabileasca autoritatea
responsabild pentru efectuarea evaluirii. In practici, este in mare parte
condusa de autoritatile publice competente (judecator, procuror, servicii
sociale si politie judiciara).

Exista dispozitii care
reglementeaza modul in care ar
trebui sa aiba loc evaluarea?

Nu.

Ce criterii trebuie luate fn
considerare in evaluarea
nevoilor specifice de protectie?

Unele indicatii sunt furnizate de art. ICCP 90-quater, dar fiindca sunt destul
de generale, institutiile si organizatiile locale au Incercat sa-si elaboreze
propriile criterii.

Sunt  considerate victimele
minore vulnerabile ex lege?

Da, ex art. 90-quater ICCP.

“ Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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Exista o evaluare individuala a
tuturor victimelor?

Romania: transpunerea art. 22 VD

Romania dispune de dispozitii nationale privind procedurile individuale de
evaluare si masurile speciale. Cu toate acestea, aceste dispozitii nu se aplica
pentru toate tipurile de infractiuni impotriva copiilor. Dispozitiile existente
sunt disponibile In cadrul "Metodologiei cadru privind prevenirea si
interventia multidisciplinara si a retelelor in ceea ce priveste violenta in
randul copiilor si violenta domestica" si "Metodologia interdisciplinara si
interinstitutionala de interventie asupra copiilor expusi si afectati de
situatii de risc operational prin muncd, copii victime ale traficului de
persoane, precum si copii romani migranti, victime ale altor forme de
violenta pe teritoriul altor state".

Cine coordoneaza evaluarea?

Evaluarea initiala este efectuata de Directia Generala de Asistenta Sociala
si Protectia Copilului. Odata ce cazul a fost Inregistrat si evaluarea initiala a
fost incheiatd, va fi efectuata o evaluare detaliatd, cuprinzitoare si
multidimensionald a situatiei copilului-victima. Directorul GDSACP
desemneaza sau numeste un manager de caz care poate fi angajat de
institutie sau de un organism privat acreditat / organizatie
neguvernamentald acreditatd sau de forme independente de exercitare a
profesiei de asistent social recunoscut de lege.

Exista dispozitii care
reglementeaza modul in care ar
trebui sa aiba loc evaluarea?

Nu

Ce criterii trebuie luate in
considerare in evaluarea
nevoilor specifice de protectie?

Nu exista dispozitii specifice referitoare la criteriile care trebuie luate in
considerare la evaluarea nevoilor specifice de protectie.

Sunt  considerate victimele
minore vulnerabile ex lege?

Da

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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4.3.Dreptul la protectie a copiilor-victime in timpul procedurilor penale

Transpunerea art. 23 si 24 VD

Austria Bulgaria Grecia Italia Romania
transpus transpus partial transpus (aproape transpus partial transpus
art. 66a par. | art. 139 par. 10; art. 280 par. textual) art. 190, 351, 362, | fragmentat fntr-o serie
2 ACCP 6; art. 140 par. 5 BPPC art. 69 Legea nr. 392,398 ICCP de legi specifice
4478/2017

in timp ce toate SM evaluate in cadrul acestui raport, au asigurat o serie de drepturi conforme cu art. 23 si
24 VD deja inainte de procesul de transpunere, au existat mari diferente intre nivelul si protectia acestor
drepturi. Tn consecinta, au fost necesare un numar diferit de masuri de transpunere pentru a indeplini
standardele minime stabilite de VD. Tn Austria, de exemplu, majoritatea drepturilor stabilite de VD au
existat deja Tnainte de procesul de transpunere, in timp ce in Bulgaria existau doar drepturile prevazute de
articolul 24 (masuri speciale pentru copiii victime ale infractiunilor) din VD in legislatia nationala. Cu toate
acestea, toate statele membre au intreprins actiuni relevante in vederea transpunerii articolelor 23 si 24 din

Directiva privind Victimele in legislatia nationala.

Bulgaria si Roménia au transpus partial articolele 23-24 VD in legislatia nationald. In Bulgaria existd o
provocare speciald deoarece nu existd o procedurd de evaluare individuala (articolul 22 VD) la nivel
national. In consecint, nu este clar daci masurile speciale existente se acorda tuturor victimelor vulnerabile.
in plus, legislatia bulgara nu respecti mai multe standarde minime stabilite in Directiva privind Victimele,
cum ar fi, de exemplu, masuri de protectie a vietii private a victimelor sau posibilitatea de a utiliza o legatura
video ca mijloc de a evita contactul vizual intre victima si suspect in timpul interviului in instanti. In
Romania, dispozitiile corespunzatoare sunt fragmentate intr-0 serie de legi specifice, care, de asemenea, nu
acopera toate standardele minime stabilite in Directiva privind Victimele. La momentul intocmirii
rapoartelor de tard insd a fost infiintatd o noud lege care vizeaza extinderea drepturilor victimelor

infractiunilor in Romania.

Studiile la nivel national arata ca au fost obtinute o serie de realizari rezultate din procesele de transpunere
n statele membre selectate. Mai multe state membre au introdus noi drepturi care nu existau Tnhainte de

procesul de transpunere. Grecia, de exemplu, a introdus o noud practica de examinare a victimelor

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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infractiunilor Tmpotriva libertatii personale si sexuale (articolul 77 din Legea 4478/2017), care constituie o
extindere importanta a drepturilor copiilor victime in Grecia. De asemenea, mai multe drepturi preexistente
au fost extinse si sunt acum acordate unui grup mai larg de victime. In cele din urma, procesul de
transpunere a condus, in mai multe state membre, la o sistematizare a drepturilor victimelor
infractiunilor. Tn cazul Austriei, drepturile preexistente au fost sintetizate sistematic intr-un articol din
ACCEP (articolul 66a alineatul (2) din ACCP). De asemenea, in Grecia a fost stabilit un articol care stabileste
majoritatea drepturilor acordate victimelor infractiunilor in cursul procedurii penale (articolul 69 din Legea
4478/2017).

Rapoartele de tara dezvaluie, de asemenea, provocdri comune ale transpunerii Directivei Victimelor. O
provocare majora constituie incorporarea VD in legislatia nationala preexistentd. Datorita diferitelor cadre
juridice si drepturilor preexistente, transferarea in legislatia nationali a standardelor stabilite in VD
este adesea un efort dificil. Un bun exemplu pentru a demonstra aceste provocari este Grecia. Grecia a ales
sa transpund diferite articole din Directiva privind victimele aproape textual in legislatia greaca. in timp ce
acest proces ar fi putut servi pentru a asigura exhaustivitatea transpunerii, a dus de asemenea la "transferul"
ambiguititilor din VD in legislatia nationald a Greciei, si nu la clarificarea acesteia.?’In plus, traducerea
directd a anumitor termeni a fost criticatd de specialisti pentru ca nu era in concordantd cu terminologia

juridica din Grecia.

O alti provocare reprezinti punerea in practici a legislatiei dupi transpunere. In timp ce statele ar putea
stabili dispozitii corespunzatoare in litera legii, capacitatea lor de a pune in aplicare aceste dispozitii este
supusa unor provocdri diferite.??De exemplu, in timp ce legiuitorul italian a transpus in legislatia nationala
toate dispozitiile impuse de articolele 23 si 24 VD, exista divergente majore intre aplicarea acestor legi in
diferitele regiuni ale Italiei, care au condus la un grad inalt de fragmentare. Acest lucru este valabil Tn special
in cazul dispozitiei care determina evitarea contactului dintre infractor si copilul-victima (articolul 351, 362
ICCP). In practici, aceasta dispozitie nu se poate aplica intotdeauna din cauza inexistentei intrarilor separate

si a suprapunerii timpilor de audiere ai victimei si infractorului.

Un exemplu este formularea "cel mai bun interes al copilului" transpusi cu precizie din art. 1 VND la art. 54
GCCP.

21in special, aceastd provocare existd in punerea in aplicare a legislatiei corespunzitoare din art. 22 VD. Pentru
informatii suplimentare, consultati rezultatele D3.8-12 Studii privind metodologiile individuale de evaluare ale
copiilor victime ale infractiunilor..

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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O situatie similara existd in Grecia: o dispozitie nou introdusd privind examinarea copiilor victime ale
infractiunilor Tmpotriva libertatii personale sau sexuale determina clar cine trebuie sa participle la interviu,
unde, cand si cum trebuie sa aiba loc interviul si clarifica faptul ca un expert (psiholog sau psihiatru) trebuie
sa fie intotdeauna prezent in timpul acestui proces (articolul 77 din Legea 4478/2017). Cu toate acestea,
"Casa Copilului", unde ar trebui sa aiba loc interviul cu un copil, nu existd in practicd. Pand in prezent,
aceastid procedurd se desfasoard, in cea mai mare parte, in birourile de politie regulate. Tn mod similar,

departamentele de politie sunt echipate deficitar pentru inregistrarea interviului.

in cele din urma, rapoartele de tara demonstreaza, de asemenea, ca prevederile Directivei Victimelor sunt
supuse unor limitari. De exemplu, VD nu implicé o dispozitie care sa stabileasca dreptul la céi de atac in
cazul in care unul dintre aceste drepturi este refuzat. In mod specific, aceasti critica a fost subliniati in
studiul Austriei. Tn timp ce Tn Austria nu s-au observat neajunsuri sau omisiuni cu privire la transpunerea
drepturilor prevazute in Directiva privind Victimele, exista critici privind lipsa unor cai de atac efective in
cazul n care un drept nu ar fi luat in considerare. Conform legislatiei austriece, exista cai de atac prin care
victimele se pot plange daca drepturile lor nu au fost luate in considerare. Cu toate acestea, partile interesate
relevante au subliniat cd aceste garantii juridice nu sunt suficiente, deoarece acestea se limiteaza doar la
stabilirea faptului cd un drept a fost incalcat, in loc sa permita restabilirea efectiva a acestui drept (Fachstelle
fir Prozessbegleitung Kinder und Jugendliche, 2016). Pentru ei, legiuitorul austriac a ratat sa foloseasca
oportunitatea procesului de transpunere pentru a dezvolta in continuare legislatia existentd. in timp ce
sistematizarea drepturilor intr-un articol a servit in mod clar claritatii drepturilor existente ale victimelor,
reformele majore nu au avut loc. Desi aceasta criticd extinde in mod clar drepturile prevazute in VD, aceasta
indica o provocare mai sistematica: ca unele state membre ar putea doar sa revizuiasca legislatia existenta
pentru a se conforma legislatiei UE fard a promova, in esentd, legile existente si, In acelasi timp, faptul ca

sunt necesare alte reforme mai importante.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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4.4.Accesul la serviciile de asistenta a victimelor s1 sprijinul acordat de acestea

Transpunerea art. 8 si 9 VD

Austria Bulgaria Grecia Italia Romania
transpus transpus partial transpus transpus partial transpus

art. 66 par. 2 si 4 art. 6, 9, 11, art. 61-62 Legea art. 90-bis ICCPsi art. 88 RCCP
ACCP BASFCCV 4478/2017 art. 609-decies IPC

Cadrul juridic care determina accesul la organizatiilor de sprijinire a victimelor si sprijinul oferit de acestea
difera foarte mult in cadrul SM evaluate. Tn Italia, aceste drepturi au fost transpuse la nivelul dreptuluila
informare. In Austria si in Grecia, pe de alta parte, dreptul de acces la serviciile de sprijinire a victimelor si
dreptul la sprijin constituie drepturi individuale. In sfarsit, Romania si Bulgaria au adoptat noi dispozitii

care corespund prevederilor art. 8-9 VD.

in Bulgaria, termenul legal "victima" este formulat pe larg si include si membrii familiei unei victime. De
asemenea, aceste victime pot beneficia de serviciile de sprijin acordate prin Legea privind sprijinul si
compensarea financiara a victimelor infractiunilor. Aceasta din urma cuprinde, de asemenea, dispozitii care
definesc domeniul de aplicare al sprijinului psihologic, precum si cine poate acorda sprijinul psihologic®.
Cu toate acestea, deoarece nu exista dispozitii care sa determine evaluarea individuala a victimelor, nu este

clar cum se determind ce masuri de sprijinire a victimei trebuie sa fie furnizate intr-un anumit caz.

in Italia, dispozitia generald privind dreptul de acces la organizatiile de sprijinire a victimelor este
determinatain cadrul dreptului la informatie (articolul 90-bis din Codul de Procedurd Penali italian). in
consecinta, fiecare victima trebuie sa fie informata cu privire la facilitatile de sanatate, casele pentru familii,
adaposturile Tmpotriva violentei® etc. din regiune, aceste centre indeplinind sarcini precum consiliere psiho-
sociald, consiliere juridicd, grupuri de sprijin si formare. Dispozitiile suplimentare sunt destul de
fragmentate si pot fi gasite in mai multe legi specifice. Victimele-copii au — in cazul "infractiunilor

personale™ —dreptul la sprijin afectiv si psihologic in fiecare etapa a procesului. Acest sprijin ar putea fi

22Potrivit art. 8 ASFCCV sprijinul psihilogic este acordat de un psiholog al unei organizatii de sprijinire a victimelor.
23Cu toate acestea, accesul la centrele anti-violentd nu depinde de o proceduri penald. Accesul este acordat tuturor
persoanelor de pe teritoriul italian.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
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acordat de parinti sau alte persoane potrivite alese de copil sau de grupuri, fundatii, asociatii sau organizatii
neguvernamentale cu experientd doveditd in domeniul asistentei si sprijinului victimelor. Aceste persoane
trebuie incluse ntr-o listd de persoane care au dreptul sa o faca, au consimtamantul minorului si sunt validate

de o autoritate judiciara.

Tn Grecia, art. 8-9 VD au fost transpuse aproape textual (articolele 61-62 din Legea 4478/2017). in
consecinta, toate victimele trebuie sa aiba acces la serviciile de sprijinire a victimelor, indiferent daca depun
o plangere. "Persoane care sunt strans legate de victima, **totusi, doar pot avea acces la asistenta speciala
daca si in masura 1n care nevoile si gradul de rau cauzat de aparitia infractiunii impun acest lucru. Astfel,
legislatia greaca inlocuieste termenul trebuie cu poate, acest lucru putand slabi accesul membrilor familiei

la asistenta speciala.

In sfarsit, Austria este considerati un model exemplar pentru serviciile de sprijinire a victimelor — nu numai
in comparatie cu statele membre evaluate in cadrul acestui raport, ci si in Uniunea Europeani in general. In
special, acest lucru se datoreaza dispozitiilor elaborate care stabilesc sprijinul juridic si psiho-social pentru
victime (articolul 66 alineatul 2 ACCP). in timp ce asistenta juridicd asigura reprezentarea victimei in
instanta, asistenta psiho-sociald ofera asistenta la nivel privat si ajuta victima sa se recupereze. De fapt,
aceasti prevedere exista deja inainte de procesul de transpunere si nu a facut obiectul unor modificari.?*In
Austria victimele deosebit de afectate, rudele unei persoane, a carui moarte a fost cauzata de o infractiune?®,
precum si copiii sub varsta de paisprezece ani care ar fi putut fi victima unei infractiuni sexuale au acces
gratuit la aceste servicii (articolul 66 alineatul 2 ACCP). In plus, Ministerul Federal pentru Stiinta si
Cercetare in Educatie (fost Ministerul Federal pentru Educatie si Femei) poate stabili standarde de calitate

pentru serviciile de suport procesual.?’

24 Aceasta este o traducere informala facutad de autorul D3.5, in incercarea de a descrie mai bine continutul
termenului. Aceasta din urma este definit la articolul 55 din Legea 4478/2017, pentru a include sotii, persoanele care
traiesc 1n coabitare si mentin o relatie stabild si constanta cu victima, indiferent de sex, logodnic(&), rude prin sange
sau afinitate in linie dreapta, parintiadoptive si copii adoptati, fratisi sotii sau logodnicii acestora, precum si cei aflati
in intretinerea victimeli, in afara de copii

BDe fapt, 0 usoard schimbare a aparut datoritd modificarii categoriilor de "victime" care au acces la aceste servicii.
%Vedeti Capitolul 4.1 pentru o definitie mai precisd a categoriilor de victime.

2"Pentru mai multe informatii despre standardele de calitate, precum si despre stabilirea acestora, a se vedea D3.9
Studiu privind metodologiile individuale de evaluare a copiilor victime ale infractiunilor, 24ff.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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5. Concluzii

Prezenta lucrare pune Tn contrast cinci rapoarte individuale care au evaluat nivelul de punere in aplicare a
dispozitiilor care afecteaza copiii victime ale infractiunilor prevazute de VD in legislatia nationala in cinci
tari.?8Scopul sau este de a identifica diferite practici juridice si provocari comune ale transpunerii Directivei

Victimelor

Raportul a constatat cd in ultimii ani au fost efectuate mai multe realizari in ceea ce priveste protectia
victimelor-copii. In timp ce anterior victima era vizuta doar ca martor care avea rolul de a furniza dovezi in
instantd, treptat victima a devenit un rol mai activ in procesul penal. In plus, misurile de protectie si
informare a victimelor s-au imbunatatit in ultimii ani. Desi au existat standarde diferite in toate statele
membre evaluate, acestea dispun deja de masuri de sustinere a victimelor deja existente. Acest fapt a
constituit, de asemenea, o provocare majora in procesele de transpunere a Directivei privind Victimele:

cadrul juridic distinct si terminologia preexistenta in care Directiva trebuia pusa in aplicare.

Aceastd provocare este considerabild in cazul Greciei. Grecia a adoptat in mare parte cele mai multe dintre
masurile enuntate in Directiva Victimelor, transferdnd insd mai multe ambiguitati din VD in legea nationala
a Greciei fara a le clarifica. Mai mult, cativa experti greci au criticat faptul ca terminologia juridicd din
Grecia nu a fost respectata n totalitate prin transferarea directa a textului in legislatia nationald. Desi acest
lucru ar fi putut servi la asigurarea exhaustivitatii transpunerii, acesta a oferit cu siguranta noi provocari, in

special 1n ceea ce priveste punerea n aplicare a noilor dispozitii nationale.

O altd provocare majora in aceastd privinta este incorporarea evaluarii nevoilor individuale a victimelor in
legislatiile nationale, precum si punerea lor in practici. Inainte de VD, diferite state membre aveau o anumita
forma de reglementari care descria masuri speciale de protectie de care ar trebui sa beneficieze victimele.
Tn cea mai mare parte, beneficiarii au fost determinati de tipul infractiunii — ca de exemplu victimele
infractiunilor sexuale — sau de circumstantele particulare ale victimei — de exemplu victimele-copii. in cursul
procesului de transpunere, aceste reglementari existente trebuiau transformate pentru a se efectua o
"evaluare individuald a nevoilor", in care nevoile unei victime sunt evaluate de la caz la caz in conformitate

cu art. 22 VD. In timp ce majoritatea statelor membre care fac obiectul acestui studiu au luat masuri in acest

ZDeliverables 3.1-5 In-depth review of the transposition of Directive 2012/29/EU.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.
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sens,?°nu toate statele membre pun in practica art. 22 VD, lasand neschimbate legile preexistente. Numai

Austria si Grecia au introdus noi sisteme bazate pe evaluarea individuald descrisa de Directiva Victimelor.

In Austria, dispozitia nou infiintati stabileste ci o evaluare individuald trebuie efectuatd la primul contact
cu o autoritate. In timp ce legea nu descrie modul in care ar trebui si aiba loc evaluarea individuala si de
catre cine va fi efectuatd, de cele mai multe ori aceasta este efectuatd de politie folosind un sistem de
nregistrare numit PAD.*°Aceasta practicd, totusi, a existat deja 1nainte de procesul de transpunere.

Inovativitatea acestei legi poate fi, agsadar, pusa la indoiala.

Directiva privind Victimele a contribuit la schimbari pozitive in ceea ce priveste drepturile acordate
victimelor infractiunilor. In Grecia, legea care transpune Directiva Victimelor®ta fost perceputi ca un pas
remarcabil in directia crearii unei baze juridice pentru protectia copilului-victima. De asemenea, in Bulgaria,
introducerea Directivei Victimelor a ridicat nivelul de protectie acordat, in timp ce transpunerea completa
nu a avut loc. Tn ansamblu, transpunerea VD a condus la stabilirea de noi drepturi (de exemplu, Grecia,
Bulgaria), extinderea drepturilor existente (de exemplu, Grecia, Italia); si o sistematizare a drepturilor

existente (de exemplu, Austria, Grecia).

Tn timp ce Italia a implementat pe deplin Directiva privind Victimele, exista critici in ceea ce priveste lipsa
unor proceduri si practici armonizate la nivel national. De fapt, in timp ce aceleasi drepturi in toata Italia
sunt asigurate in litera legii, in practica exista diferente critice. De exemplu, existd o prevedere potrivit
careia nu ar trebui sa existe niciun contact Intre infractor si copil victima, dar inexistenta intrarilor separate
ale instantelor din anumite zone ale Italiei si timpul de audiere care se suprapun face ca aplicarea acestei
prevederi si nu fie posibila. in plus, sistemul italian de sprijinire a victimelor este extrem de fragmentat. Nu
existd un sistem structurat de sustinere a victimelor la nivel national, ci actori publici sau privati care

impartasesc mandatul de a proteja si Sprijini copiii victime in diferite etape.

In concluzie, prezentul raport constati ci, desi au existat deja mai multe drepturi ale victimelor in legislatiile
nationale, procesul de transpunere a oferit spatiu pentru un proces de revizuire care a generat numeroase
realizari pozitive la nivel national. Cu toate acestea, existd provocari. Raportul aratd ca o implementare

coerenta a mecanismelor de protectie a victimelor constituie deja o provocare majora in cadrul unor téri, ca

29 La momentul intocmirii rapoartelor de tard, Bulgaria era singurul stat care nu transpusese incd art. 22VD.
30Vezi Deliverable D3.9 Study on the individual assessment methodologies of child victims of crime.
$legea 4478/2017
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de exemplu in cazul Italiei. Transpunerea reglementarilor UE poate crea noi domenii problematice, asa cum

demonstreaza implementarea Directivei Victimelor in Grecia.

Existd, de asemenea, provocari suplimentare In domeniul armonizdrii mecanismelor de protectie a
victimelor la nivelul UE, care ar extinde domeniul de aplicare al acestei cercetari, dar vor oferi directii de
cercetare viitoare. Consolidarea in crestere a drepturilor victimelor ar trebui privita, de exemplu, in contextul
drepturilor inculpatului, pentru a impiedica ca procesul echitabil sa fie compromis. Desi dreptul la un proces
echitabil este mentionat in mai multe parti ale Directivei privind Victimele (a se vedea considerentul 12,
articolul 18, articolul 20, articolul 23 VD), dezvoltarea drepturilor victimelor in UE a avut loc Th mare parte
separat de drepturile inculpatului. Necesitatea stabilirii drepturilor si a protectiei victimelor ar putea totusi
sd distragd atentia de la necesitatea protejarii suspectului in procesul penal (a se vedea in continuare

Mitsilgeas, 2016, 210).

in special, sistemele juridice diverse fac dificild armonizarea masurilor in materie penali. Acesta este, de
asemenea, unul dintre motivele pentru care implicarea UE Tn materie penala in general rimane contestata
(EPRS, 2017, 16). Diversitatea jurisdictiilor statelor membre este, pe de o parte, reflectatd in art. 82 alin. 2
din TFUE, articolul care conferd competenta UE de a adopta o directiva in acest mod.*2Pe de alta parte, mai
multe dispozitii ale VD confera statelor membre o larga libertate de decizie, in special in ceea ce priveste
punerea in aplicare a dispozitiilor. Din acest motiv "se poate spune cd [...] existenta drepturilor [victimelor]
este asiguratd de legislatia UE, in timp ce exercitarea lor este reglementatd in mare mdsurd de legislatia
nationald" (Mitsilgeas, 2016, 206). In consecinta, mai multe dispozitii riman contestate in statele membre,

respectand in acelasi timp standardele minime stabilite de VD.

32Potrivit art. 82 alin. 2 TFUE, Consiliul si Parlamentul European pot adopta standarde minime privind drepturile
acordate victimelor infractiunilor, tindnd seama de "diferentele dintre traditiile si sistemele juridice ale statelor
membre. Aceste masuri pot fi adoptate Tn masura necesara pentru a facilita recunoasterea reciproca a hotararilor
judecatoresti si a deciziilor judiciare, precum si cooperarea politieneasca si judiciard in materie penald avand o
dimensiune transfrontaliera.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.



i E-PROTECT

Bibliografie

Deliverables

D3.1 Country report on the transposition of Victims’ Directive in Bulgaria.

D3.2 In-depth review of transposition of Victims’ Directive in Austria.

D3.3 Country report on the transposition of Victims’ Directive in Romania.

D3.4 Country report on the transposition of Victims’ Directive in Italy.

D3.5 In-depth review of transposition of Victims’ Directive in Greece.

D3.8 Country report on the individual assessment methodologies of child victims of crime in Bulgaria.
D3.9 Study on the individual assessment methodologies of child victims of crime in Austria.
D3.10Country report on the individual assessment methodologies of child victims of crime in Romania.
D3.11 Country report on the individual assessment methodologies of child victims of crime in Italy.

D3.12Country report on the individual assessment methodologies of child victims of crime in Greece

Legi

Austrian Code of Criminal Procedure (ACCP), Strafprozessordung, BGBI | Nr. 631/1975 idF. BGBI.
117/2017.

Bulgarian Act on Support and Financial Compensation to Crime Victims (BASFCCV).

Bulgarian Child Protection Act (BCPA).

Bulgarian Penal Procedure Code (BPPC).

Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, p. 47—
390.

Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA (Victims’ Directive).

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.



i E-PROTECT

Greek Code of Criminal Procedure (GCCP), Presidential Decree No. 258 (OGG 121 A) of 26" July/ 8t"
August 1986.

Greek Law 4478/2018, OGG A 91/23.06.2017
Italian Code of Criminal Procedure (ICCP), Codice di Procedura Penale (c.p.p.).
Italian Procedure Code (IPC), Codice Penale (c.p.).

Romanian Criminal Procedure Code (RCCP), Codul de Procedura Penala (c.p.p).

Literatura de specialitate si altele

Angelopoulou, K. (2016) To paidi thima: Poso filiko einai telika to sistima aponomis tis dikaiosinis? (Child
victim: How “friendly” is the justice system after all?). In Gasparinatou, M. (ed.) Europe in Crisis:
Crime, Criminal Justice and the Way Forward. Essays in Honor of Professor Dr. Nestoros Courakis.
Athens: SAKKOULAS.

APAYV — Associagdo Portuguesa de Apoio a Vitima, IVOR Report: Implementing Victim-Oriented Reform

of the criminal justice system in the European Union, 2016.

DG Justice Guidance Document related to the transposition and implementation of Directive 2012/29/EU
of the European Parliament and of the Council of 25 October 2012 establishing minimum standards
on the rights, support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA

EPRS — European Parliamentary Research Service, The Victims’ rights Directive 2012/29/EU: European

Implementation Assessment, December 2017.

European Commission, EU Infringement Procedure, available at: http://ec.europa.eu/atwork/applying-eu-

law/infringements-

proceedings/infringement_decisions/index.cfm?lang _code=EN&r dossier=&decision _date from
=26%2F01%2F2016&decision date t0=28%2F01%2F2016&DG=JUST &title=&submit=Search
(last accessed: 22.05.2018)

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.


http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_date_to=28%2F01%2F2016&DG=JUST&title=&submit=Search
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_date_to=28%2F01%2F2016&DG=JUST&title=&submit=Search
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_date_to=28%2F01%2F2016&DG=JUST&title=&submit=Search
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_date_to=28%2F01%2F2016&DG=JUST&title=&submit=Search

i E-PROTECT

Fachstelle fur Prozessbegleitung Kinder und Jugendliche, critical statement, 31/SN-171/ME XXV. GP,
https://www.parlament.gv.at/PAKT/VHG/XXV/SNME/SNME_05454/imfname_495035.pdf(last
accessed: 22.05.2018)

Hilf and Anzenberger, Opferrechte in :JY 2008/22, 871-894.

Ivanova, Mila, Prerequisites of Constitution of the Injured in Pre-Trial Proceeding, BFU Annual, Volume
XXVII, 2012, p.328 — 338.

Mitsilegas, EU Criminal Law After Lisbon: Rights, Trust and the Transformation of Justice in Europe,
Oxford; Portland; Oregon, USA: Hart Publishing, Ltd., 2016.

President of Bar Associations in Greece, during the Committee’s meeting on 15.6.2018, available at:
http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-
Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73 (last accessed: 22.05.2018)

Stangl, Die Reintegration von Opfern in das Strafverfahren, in Neue Kriminalpolitik1/2008, 15-18.

- Acest proiect este finantat de UE. Aceastd publicatie a fost elaborata cu sprijinul financiar al Programului Justitie
(2014-2020) al Uniunii Europene. Continutul acestei publicatii este responsabilitatea exclusiva a autorilor si nu
reflecta in niciun fel pozitia Comisiei Europene.


https://www.parlament.gv.at/PAKT/VHG/XXV/SNME/SNME_05454/imfname_495035.pdf
http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73
http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73

¢
(i E-PROTECT

JUST-JACC-VICT-AG-2016

Action grants to support transnational projects to enhance the
rights of victims of crime

JUSTICE PROGRAMME
GA No. 760270

PROTETT @ - Rafforzare la protezione dei
minorenni vittime di reato
(Titolo originale: Enhancing PROtection of

Children — vicTims of crime
E-PROTECT)

WP3: Ricerca e raccolta dati

D3.7 Analisi comparativa

Leader WP3: VICESSE

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilita unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.

[1]




i E-PROTECT

Livello di disseminazione:

PU Pubblico X

CcO Confidenziale, solo per i membri del consorzio (inclusi i servizi della
Commissione)

EU-RES Informazione classificata: RESTREINT UE (Decisione della
Commissione 2005/444/CE)

EU-CON Informazione classificata: CONFIDENTIEL UE (Decisione della
Commissione 2005/444/CE)

EU-SEC Informazione classificata: SECRET UE (Decisione della Commissione
2005/444/CE)

Versione di controllo del documento:

Versione Author(s) Date
Versione 1 Sviluppata da: Daniela Amann, VICESSE 11.05.2018
Versione 1 Rivista da: Michaela Scheriau, VICESSE 15.05.2018
Versione 2 Aggiornata da: Daniela Amann, VICESSE 22.05.2018
Versione 2 Rivista da: Denitsa Kozhuharova, LIF 08.06.2018
Versione 2 Rivista da: Francesca La Civita, DClI-Italia 08.06.2018
Versione 2 Rivista da: Foteini Ververidou, SEERC 12.06.2018
Versione 2 Rivista da: Ruxandra Popescu, CRPE 13.06.2018
Versione 3 Aggiornata da: Daniela Amann, VICESSE 13.06.2018
Versione 3 Rivista da: George Dimitrov, LIF 01.08.2018

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice

(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in

nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.

2]




Y E-PROTECT

Breve sintesi

Il presente rapporto analizza la legislazione di recepimento della Direttiva 2012/29/UE (di seguito
Direttiva Vittime o DV) di cinque Stati Membri UE - Austria, Bulgaria, Italia, Grecia ¢ Romania — con una
particolare attenzione per i diritti garantiti ai minorenni vittime di reato. L’analisi ¢ stata condotta nel
contesto del progetto E-PROTECT (‘Enhancing PROtection of Children — vicTims of crime’), che ha lo
scopo di rafforzare 1’applicazione della Direttiva Vittime e di contribuire alla generale protezione dei

minorenni vittime all’interno dell’Unione Europea.

A partire dai cinque rapporti nazionali che hanno analizzato la normativa di recepimento della Direttiva
Vittime nei cinque Stati Membri, oggetto di tale studio, lo scopo del presente rapporto € confrontare questi
risultati e identificare le diverse prassi giuridiche e le sfide comuni. Nello specifico, il rapporto analizza la
posizione dei minorenni vittime di reato secondo una prospettiva storica, esaminando il processo di
recepimento della Direttiva Vittime e la trasposizione degli articoli 8-9 e 22-24 della DV negli Stati

Membri selezionati.

I risultati del rapporto mostrano che negli ultimi anni sono stati fatti diversi passi avanti nella protezione
dei minorenni vittime. In diversi Stati Membri, oggetto di questo studio, questi risultati rappresentano il
frutto delle politiche e della legislazione europea. In maniera simile, il recepimento della Direttiva Vittime
ha comportato cambiamenti positivi. Sebbene diverse misure di protezione speciali, previste dalla
Direttiva Vittime, gia esistessero nelle legislazioni nazionali, la Direttiva Vittime ha aperto spazi per un
processo di revisione. In particolare, essa ha contribuito a cambiamenti positivi relativi ai diritti delle
vittime di reato: sono stati stabiliti nuovi diritti (ad esempio, in Grecia e Bulgaria), diritti esistenti sono
stati estesi ad un gruppo piu ampio di beneficiari (ad esempio, in Grecia e Italia); e diritti esistenti sono

stati sistematizzati (ad esempio in Austria e Grecia).

Ciononostante, permangono diverse sfide. Una delle sfide principali del processo di recepimento ¢
rappresentata dall’integrazione delle misure, stabilite dalla Direttiva Vittime, all’interno della pre-esistente

legislazione dello Stato Membro. Questa sfida ¢ particolarmente rilevante nel caso della Grecia, che ha

Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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adottato testualmente la maggior parte delle disposizioni stabilite dalla Direttiva Vittime, senza prestare

attenzione alla terminologia legale nazionale.

Il rapporto mostra anche le difficolta legate al recepimento e all’implementazione dell’articolo 22 della
DV - la valutazione dei bisogni individuali delle vittime — all’interno delle legislazioni nazionali. Nella
maggior parte dei paesi, oggetto di questo studio, prima dell’adozione della Direttiva Vittime esisteva gia
un sistema per garantire misure speciali alle vittime vulnerabili. In particolare, erano riconosciute misure
speciali alle vittime in base al tipo di reato — come per esempio alle vittime di reati sessuali - o alle
particolari condizioni della vittima — per esempio minorenni vittime. La Direttiva Vittime, in ogni caso,
stabilisce che si debba effettuare una “valutazione individuale dei bisogni” nella quale i bisogni della
vittima siano valutati caso per caso. Sebbene la maggior parte degli Stati Membri, oggetto di questo
studio, abbia adottato alcune misure a questo riguardo, non tutti hanno recepito per intero 1’art. 22 DV,
lasciando quindi invariate le leggi esistenti. Solo 1’Austria ¢ la Grecia hanno introdotto nuovi sistemi

basati sulla valutazione individuale descritta dalla Direttiva Vittime.

Nelle conclusioni, il rapporto individua alcuni dibattici politici in materia di diritti delle vittime.
Innanzitutto, ci si riferisce al dibattito secondo il quale la posizione rafforzata della vittima vada sempre di
pari passo con il diritto fondamentale dell’imputato ad un giusto processo. Vi sono critici che affermano
che lo sviluppo dei diritti delle vittime nellUE sia avvenuto in gran parte a prescindere dai diritti
dell’imputato. Altra questione riguarda la difficolta di armonizzare le questioni penali a livello UE. A
causa della diversita delle giurisdizioni degli Stati Membri, alcune disposizioni della Direttiva sono molto

generiche e cio rende difficile implementarle nella pratica.

Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
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1. Introduzione

Il presente rapporto analizza la legislazione di recepimento della Direttiva 2012/29/UE (di seguito
Direttiva Vittime o DV) di cinque Stati Membri UE - Austria, Bulgaria, Italia, Grecia € Romania — con una
particolare attenzione per i diritti garantiti ai minorenni vittime di reato. Il rapporto si sviluppa a partire
dai cinque rapporti nazionali che hanno analizzato la normativa di recepimento della DV nei rispettivi
Stati Membri, allo scopo di raccogliere informazioni sul livello di implementazione giuridica della DV.!
Lo scopo di questo rapporto ¢ confrontare i risultati di queste analisi e quindi identificare le diverse prassi
giuridiche e le sfide comuni. Il presente rapporto ¢ integrato da studi nazionali aggiuntivi che analizzano
I’implementazione pratica della valutazione individuale delle vittime per identificarne le specifiche

esigenze di protezione all’interno dello stesso campione di Stati Membri selezionati.?
Questo rapporto analizza in particolare:

» la posizione dei minorenni vittime, all’interno degli Stati Membri selezionati, secondo una
prospettiva storica, esaminando il processo di recepimento della Direttiva Vittime;

» il recepimento dell’art. 22 DV: valutazione individuale delle vittime per individuarne le specifiche
esigenze di protezione;

» il recepimento degli artt. 23-24 DV: le misure speciali garantite a vittime particolarmente
vulnerabili;

» il recepimento degli artt. 8-9 DV: I’accesso a e il supporto da parte delle organizzazioni di supporto

alla vittima.

Questa ricerca e stata condotta nel contesto del progetto E-PROTECT (‘Enhancing PROtection of
Children — vicTims of crime’), che ha lo scopo di rafforzare 1’applicazione della Direttiva Vittime e di
contribuire alla generale protezione dei minorenni vittime all’interno dell’Unione Europea. Il progetto
consiste di diverse fasi, che includono ricerca documentale, interviste con gli operatori e formazioni in
forma di seminari e webinars. Inoltre, nella fase finale del progetto sara creata una piattaforma web sui

diritti dei minorenni vittime.

Il rapporto é strutturato come segue: il Capitolo 2 fornisce una panoramica delle metodologie usate nelle

analisi dei singoli paesi. Successivamente, il Capitolo 3 comprende una prospettiva storica sulla posizione

1 Si vedano gli elaborati 3.1-5 Analisi approfondita sul recepimento della Direttiva 2012/29/UE.
2 Si vedano gli elaborati 3.8-12 Rapporto sulle metodologie di valutazione individuale dei minorenni vittime di reato.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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dei minorenni vittime negli Stati Membri selezionati e una descrizione del processo di recepimento. I
Capitolo 4 contiene il cuore di questo rapporto: una comparazione delle legislazioni di recepimento, nei
cinque Stati Membri, con riferimento agli artt. 22, 23-24 e agli artt. 8-9 DV. Infine, il Capitolo 5 contiene
la conclusione del rapporto, indicando le migliori soluzioni legislative, le sfide comuni e una riflessione

genereale sui processi di recepimento.

2. Metodologia

Il presente rapporto si basa sui cinque studi nazionali relativi al processo di recepimento della Direttiva
Vittime in Austria, Bulgaria, Italia, Grecia e Romania. Tutti i rapporti hanno una struttura e una
metodologia uniforme. Sono stati utilizzati parametri analitici coerenti per valutare il livello di
trasposizione. Tali criteri sono, da una parte, il risultato di esame di studi giuridici simili e, dall’altra, il
risultato di un accordo tra le cinque organizzazioni partner. | parametri possono essere cosi riassunti: 1)
completezza; 2) conformita; 3) accuratezza e appropriatezza; e 4) criteri aggiuntivi di valutazione

gualitativa: comprensibilita, univocita e chiarezza.

| dati sono stati raccolti attraverso un’attivita di ricerca documentale ed il confronto tra le disposizioni
della Direttiva Vittime e quelle delle legislazioni nazionali. In alcuni studi nazionali sono stati raccolti dati
aggiuntivi, attraverso interviste o altri documenti, da parte degli attori chiave locali operanti nel settore

della protezione dei minorenni vittime.3

3. Il recepimento della Direttiva Vittime in Austria, Bulgaria, Italia,

Grecia e Romania

La sezione che segue contiene una prospettiva storica sulla protezione dei minorenni vittime di reato negli
Stati Membri selezionati. Essa fornisce un breve confronto tra le diverse situazioni giuridiche, prima del
processo di recepimento della Direttiva Vittime negli Stati membri selezionati, all’interno del quale sono
state identificate somiglianze e differenze. Viene analizzata la posizione dei minorenni vittime di reato

prima di tale processo di recepimento e fornita una panoramica della legislazione rilevante. In una fase

3 Per maggiori informazioni sui metodi usati negli studi sui singoli paesi, si vedano i rispettivi rapporti.

Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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successiva si procedera a confrontare come si sia svolto il processo di recepimento della Direttiva Vittime,

nei cinque Stati Membri oggetto di questo studio.

3.1.Prospettiva storica

Il rafforzamento del ruolo delle vittime all’interno dei procedimenti penali ¢ un’evoluzione abbastanza
recente in tutti gli Stati Membri oggetto di questo studio. Precedentemente, la vittima era considerata
esclusivamente come testimone che aveva il ruolo di fornire la prova in tribunale. In anni recenti, tuttavia,
le vittime hanno iniziato ad essere riconosciute come parte processuale attiva in tribunale, alla quale sono
riconosciuti sempre piu diritti. Sebbene in tutti i paesi, oggetto di questo studio, la vittima abbia la
posizione di parte processuale in tribunale, esistono ancora grandi differenze nella posizione e nel livello

di protezione dei minorenni vittime di reato durante il procedimento penale.

In Austria, & stato nell’ambito della ri-codifica del Codice di Procedura Penale Austriaco nel 2006 e 2008
che la vittima ha ottenuto lo status di parte processuale in tribunale. La vittima & divenuta quindi un attore
pil attivo del procedimento penale e le sono stati riconosciuti diritti che in precedenza erano riservati al
pubblico ministero e all’imputato (Stangl, 2008; Hilf e Anzenberger, 2008). In seguito a questa e ad altre
riforme del Codice di Procedura Penale, la maggior pante delle misure stabilite dalla Direttiva Vittime

erano gia esistenti prima del processo di recepimento.

In Bulgaria, d’altra parte, le disposizioni legali relative alla protezione dei minorenni vittime erano
piuttosto scarse. Sebbene nel corso di una riforma del 2006 la vittima abbia ottenuto lo status di parte
processuale all’interno del procedimento penale, la posizione delle vittime - e dei minorenni vittime in
particolare — era significativamente inferiore rispetto all’Austra. I diritti dei minorenni vittime potevano,

per esempio, essere esercitati solo dal rappresentante legale del minorenne (lvanova, M., 2012).

Allo stesso modo, in Grecia il ruolo attivo della vittima nel sistema di giustizia penale € stato riconosciuto
solo di recente e lo stesso procedimento giudiziario non era a misura della vittima (Angelopoulou, 2016).
In Grecia, la definizione giuridica del termine vittima é stata stabilita solo nel corso del processo di

recepimento della Direttiva Vittime.

Una somiglianza che esiste in tutti i Paesi Membri, oggetto di questo studio, consiste nella

frammentazione legislativa relativa alle vittime di reato. Questa frammentazione e particolarmente

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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rilevante in Italia. In questo paese, i diritti delle vitime sono sanciti dalla normativa civile e penale®, sono
distribuiti in un numero elevato di leggi, entrate in vigore in tempi diversi e, infine, I’ampio grado di
decentralizzazione ha determinato un livello di protezione che varia da regione a regione, in particolare in
riferimento alla disponibilita e accessibilita delle cure terapeutiche (psicologiche, psichiatriche e psico-

sociali) dei minorenni.

In maniera simile in Grecia, diversi documenti giuridici hanno assunto rilevanza nella protezione dei
minorenni vittime di reato®. Qui esisteva, tra le altre, una disposizione con somiglianze significative
rispetto alla valutazione individuale per identificare specifiche esigenze di protezione, come descritto
dall’art. 22 della DV®, sebbene la disposizione greca fosse applicabile sono in casi di reati contro la liberta
personale e sessuale.” Infatti, il sistema Greco era I’'unico, tra gli Stati Membri analizzati, ad avere gia un
sistema di valutazione individuale delle vittime — sebbene solo in casi particolari — stabilito per legge
prima del processo di trasposizione.

Inoltre, in Romania esistevano diverse leggi per regolare la protezione dei minorenni vittime di reato.? In
particolare, la Legge no. 272/2004 sulla protezione e promozione dei diritti dell’infanzia prevede
specifiche misure per la protezione dei minorenni vittime di reato. Una delle principali carenze della
legislazione romena é rappresentata dal fatto che le leggi esistenti non racchiudono tutti i tipi di minorenni

vittime di reato.

Infine, in Bulgaria si & creato un contesto in cui la Legge per la Protezione dell’Infanzia - un atto che
regola solamente la normativa civile ed & generalmente non applicabile nel contesto dei procedimenti
penali — é frequentemente applicata nei casi di minorenni vittime di reato. La ragione di questa prassi &
dovuta al fatto che queste disposizioni prevedono misure di salvaguardia che hanno dimostrato di

funzionare bene e in maniera piu efficiente delle altre.

4 Per maggiori informazioni si veda la Sezione 2.

®11 Codice di Procedura Penale Greco, la Legge 2298/1995 che sancisce la creazione delle Compagnie per la
Protezione dell’Infanzia; PD 2277003 relativa alla protezione delle vittime di determinati reati contro la liberta
personale e sessuale; Legge 3500/2006 per combattere la violenza domestica.

& Sebbene questa disposizione esista ancora, ¢ stata soggetta a cambiamenti nel corso del processo di recepimento.
T Art. 226A della Legge 3625/2007.

8 Legge n. 272/2004 sulla protezione e promozione dei diritti dell’infanzia; Legge n. 18/1990; Legge n. 215/2000;
Legge n. 211/2014 su determinate misure per assicurare la protezione delle vittime di reato.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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3.2. | processi di recepimento

La Direttiva Vittime dichiara espressamente che gli Stati Membri sono obbligati a dare attuazione alle
misure di recepimento richieste, entro il 16 novembre 2015 (art. 27 DV). Inoltre, agli Stati Membri é stato
richiesto di comunicare alla Commissione Europea in che misura abbiano adottato le misure necessarie
per conformarsi alla Direttiva. Poiche diversi Stati Membri non hanno rispettato tale obbligo, la
Commissione Europea ha aperto delle procedure di infrazione nei confronti di 16 Stati Membri.® Tra i
cinque Stati Membri analizzati in questo rapporto, I’Italia ¢ stato 1’unico Paese nei cui confronti non &

stata avviata alcuna procedura di infrazione.°

La reazione degli Stati Membri, nei confronti dell’apertura della procedura di infrazione, € stata
abbastanza diversificata. Poiché in Austria la legge di recepimento della Direttiva Vittime!! & entrata in
vigore solo 1’1 giugno 2016, I’apertura della procedura di infrazione non ha ricevuto molta attenzione da
parte degli attori chiave rilevanti. Questo é probabilmente dovuto al fatto che la maggioranza dei diritti,

stabiliti dalla Direttiva Vittime, era gia esistente prima del processo di recepimento.

Al contrario, in Grecia, il fatto che la Commissione abbia avviato una procedura di infrazione ha avuto
I’effetto di “ridurre” il processo legislativo di recepimento per evitare che la Commissione continuasse la
procedura di infrazione e inviasse il caso alla Corte di Giustizia dell’Unione Europea (CGUE). Questa é
stata anche una delle ragioni per cui il quadro legislativo greco non sia perfettamente aderente a quello

comunitario e per cui la procedura di consultazione pubblica sia stata completata in una sola settimana.'?

Il livello di recepimento della Direttiva Vittime e abbastanza diverso negli Stati Membri analizzati in
guesto rapporto. Il legislatore austriaco ha recepito per intero tutti i diritti racchiusi nella DV e utilizzato il
processo di recepimento per intraprendere una sistematizzazione generale dei diritti garantiti alle vittime

di reato. Inoltre, in Italia & avvenuta una piena trasposizione della DV nella legislazione italiana,*® che ha

% Austria, Belgio, Bulgaria, Cipro, Grecia, Finlandia, Francia, Croazia, Irlanda, Lituania, Lussemburgo, Lettonia,
Paesi Bassi, Romania, Slovenia, Slovacchia; Si veda European Commission, EU Infringement Procedure, disponibile
qui: http://ec.europa.eu/atwork/applying-eu-law/infringements-

proceedings/infringement decisions/index.cfm?lang_code=EN&r_dossier=&decision_date from=26%2F01%2F201
6&decision_date to=28%2F01%2F2016&DG=JUST &title=&submit=Search

10 n Italia, il decreto legislativo che recepisce la Direttiva Vittime & stato approvato il 15 dicembre 2015 ed € entrato
in vigore il 20 gennaio 2016.

! Legge di modifica del Codice di Procedura Penale austriaco I 2016.

12 Solitamente in Grecia questo processo consultativo dura 1-2 mesi.

13 La Direttiva Vittime ¢ stata recepita attraverso il Decreto Legislativo 15 dicembre 2015 n. 212 che ¢ entrato in

Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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comportato diversi cambiamenti positivi nel Codice di Procedura Penale Italiano, come per esempio una
definizione piu precisa del concetto di vulnerabilita e 1’estensione delle misure speciali di protezione per
vittime particolarmente vulnerabili durante le audizioni. Sebbene la Grecia abbia pienamente recepito la
Direttiva Vittime, il legislatore Greco ha scelto di trasporre molte disposizioni alla lettera. Questo ha
determinato ciriticita con riferimento all’ambiguita ed alla vaghezza di alcune frasi che avrebbero
necessitato di chiarimenti nella legislazione nazionale. Ciononostante, la Legge 4478/2017 € considerata
un importante passo avanti verso la creazione di un documento giuridico contenente le salvaguardie
rilevanti per i minorenni vittime in Grecia. Infine, Bulgaria e Romania hanno apportato diversi
cambiamenti positivi nella legislazione nazionale in materia di protezione della vittima sebbene — al
momento della stesura dei rapporti nazionali — non sia ancora avvenuto un pieno recepimento della

Direttiva Vittime nella legislazione interna.*

4. La legislazione di recepimento

La sezione che segue compara la legislazione nazionale di recepimento della Direttiva Vittime negli Stati
Membri selezionati, allo scopo di identificare le diverse prassi giuridiche e le sfide comuni. La prima
sotto-sezione individua la definizione legale di “vittima di reato” in ogni Stato Membro ponendo le basi
per le sotto-sezioni seguenti. Successivamente vengono analizzate e affiancate le disposizioni che
recepiscono I’art. 22 DV — valutazione individuale delle vittime per individuarne le specifiche esigenze di
protezione. Infine, vengono individuati e confrontati i diritti di protezione dei minorenni vittime di reato
durante il procedimento penale (art. 23-24 VD), cosi come il loro diritto di accesso a e supporto da parte

dei servizi per il supporto della vittima (artt. 8-9 DV).

4.1.Definizione giuridica di vittima di reato: Art. 2, par. 1, let. a DV

Nel suo primo capitolo, la Direttiva Vittime contiene disposizioni generali, obiettivi e definizioni

giuridiche. Qui, si chiarisce che un minorenne — ai fini della Direttiva — € qualsiasi persona al di sotto dei

vigore il mese successivo alla scadenza stabilita dalla Direttiva Vittime.

14 Si veda per esempio il Presidente degli Ordini degli Avvocati in Grecia, durante I’incontro del Comitato del
15.6.2018, disponibile qui: http://www.hellenicparliament. gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-
Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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18 anni di eta. *® Inoltre, la Direttiva Vittime definisce chi deve essere considerato vittima, allo scopo della
Direttiva e, quindi, coloro che devono essere i beneficiari dei diritti stabiliti nelle seguenti sezioni. Quindi,

una vittima é:

Q) “una persona fisica che ha subito un danno, anche fisico, mentale o emotivo, o perdite
economiche che sono stati causati direttamente da un reato;
(i) un familiare di una persona la cui morte é stata causata direttamente da un reato e che ha

>

subito un danno in conseguenza della morte di tale persona,’

Art. 2 pra. | let. a DV

Sebbene non sia oggetto di questo studio discutere della definizione giuridica di vittima di reato in

dettaglio, & indispensabile sapere chi deve essere considerato vittima quando si parla di diritti garantiti alle

vittime di reato o ai minorenni vittime di reato. Nelle successive sezioni, questo rapporto utilizzera il

termine generico vittima senza elaborare il contesto specifico di ogni paese, sebbene esistano chiaramente

delle differenze (si veda la tabella sotto). In generale, comunque, si puo affermare che tutte le definizioni
sottostanti corrispondono ai requisiti minimi sanciti dalla Direttiva Vittime

Paese Legge Definizione giuridica di vittima
corrispondente

Austria Art. 65 par. 1 (a) “Vittime particolarmente compromesse: tutte le persone che hanno
subito violenza o una minaccia pericolosa, per effetto di un reato
penale commesso intenzionalmente, o che possano aver subito lesioni
nella loro integrita sessuale o autodeterminazione sessuale, o un
soggetto la cui dipendenza personale da altro soggetto puo essere
stata utilizzata da quest ultimo a proprio vantaggio per compiere uno
qualsiasi dei reati sopra menzionati.

Codice di Procedura
Penale Austriaco

(b) Determinati parenti di una persona, la cui morte sia stata causata
da un reato (coniuge, compagno/a, parenti in linea diretta, fratelli o
sorelle)

(c) Qualsiasi altra persona, che abbia subito un danno diretto o
indiretto da un reato. "¢

La distinzione tra queste diverse “categorie” di vittime ¢ di particolare
rilevanza rispetto al diritto ad un supporto legale e psicosociale
gratuito.

15 Allo scopo di questo rapporto, questa definizione viene usata anche quando si fa riferimento ad un minorenne
vittima.
16 Traduzione in Italiano del testo Austriaco tradotto in inglese.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Bulgaria

Art. 74 Codice di
Procedura Penale
Bulgaro

“La vittima é il soggetto che ha subito danni pecuniari o morali dal
reato. In caso di morte della persona, questo diritto (al risarcimento
del danno) passa ai suoi eredi. ”

Questa definizione, quindi, & abbastanza ampia e puo includere anche
membri diretti della famiglia di una vittima.

Grecia

Art. 55 par. 1a Legge
4478/2017

In base alla nuova Legge 4478/2017:
“(a) ‘vittima’ significa:
(i) una persona fisica che ha subito un danno, incluso un danno

fisico, mentale o emotivo o una perdita economica causata
direttamente da un reato;

(if) i membri della famiglia di una persona, la cui morte e stata
causata direttamente da un reato e che hanno subito un danno come
conseguenza della morte di tale persona;”

Prima del recepimento della Direttiva Vittime, nella legislazione
greca non esisteva una definizione di vittima.

Italia

Art. 90 Codice di
Procedura Penale
Italiano

La legislazione italiana non fa riferimento al termine vittima, ma alla
“persona che subisce I’effetto di un reato” (“persona offesa dal
reato”). Secondo la legislazione, la persona offesa dal reato é il
soggetto titolare del bene giuridico protetto dalla norma penale
violata a sequito della commissione di un fatto di reato. Solo quando
la persona offesa intraprenda un’azione civile per ottenere un
risarcimento, viene riconosciuta come parte processuale attiva del
procedimento. Solitamente la persona offesa coincide con il
ricorrente, a parte i casi di omicidio nei quali il risarcimento viene
riconosciuto ai parenti ricorrenti.

Romania

Art. 78 Codice di
Procedura Penale
Romeno

Art. 24 par. 1 Codice
di Procedura Penale
Romeno

Nella legislazione romena non esiste una definizione del termine
vittima. Solitamente quando prende parte al procedimento, ci si
riferisce alla vittima come testimone (se conosce fatti o circostanze
rilevanti nel caso) o come parte lesa (se ha subito un danno fisico o
morale o qualsiasi altro danno materiale quale risultato di un reato).

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice

(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in

nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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4.2.Valutazione individuale delle vittime per identificarne le specifiche esigenze di

protezione
Recepimento dell’Art. 22 DV

Austria Bulgaria Grecia Italia Romania
recepito Non recepito Recepito Parzialmente recepito: La valutazione individuale

art. 66a art. 68 I'art. 90-quater Codice di esiste solo nel caso di
Codice di Legge procedura Penale Italiano | minorenni vittime di abuso
Procedura 4478/2017 | fornisce alcuni elementi da sessuale o violenza

Penale considerare nella domestica.
Austriaco valutazione

Al momento della redazione delle analisi sui singoli paesi, la Bulgaria era il solo paese, tra i cinque stati
membri in esame, a non aver recepito I’art. 22 DV nella normativa nazionale.!” Nella legge applicabile vi
sono alcune misure adottate nel corso del processo di recepimento della DV che riprendono I’art. 22 DV,
ma questi sforzi legislativi non sono ancora sufficienti per considerare tale disposizione come pienamente
recepita. Sebbene anche in Romania non vi siano norme che rispecchino 1’art. 22 DV, esistono due leggi —
una diretta ai minorenni vittime di abuso sessuale e 1’altra a minorenni vittime di violenza domestica®® -
che stabiliscono I’obbligo di condurre una valutazione individuale delle vittime per identificare i loro
particolari bisogni di protezione. Quindi, i minorenni vittime di altri tipi di reato non sono soggetti ad una
valutazione individuale in Romania. Nel contesto esistente, la valutazione individuale comprende due fasi:
una prima valutazione iniziale svolta dalle autorita locali per la protezione dell’infanzia e,
successivamente, una valutazione piu comprensiva e multidisciplinare della situazione del minorenne

vittima.

17 Uno studio dell’European Parliament Research Service mostra che Bulgaria e Slovenia sono gli unici Stati Membri
che non hanno recepito I’art. 22 DV all’interno delle legislazioni nazionali; Si veda EPRS — European Parliamentary
Research Service, The Victims’ rights Directive 2012/29/EU: European Implementation Assessment, December
2017.

18 1) “Contesto metodologico sulla prevenzione e 1’intervento multidisciplinare e la creazione di una rete nei casi di
violenza sui minorenni e violenza domestica " 2) "Metodologia di intervento multidisciplinare e interistituzionale sui
minorenni esposti e colpiti da situazioni di rischio operative attraverso il lavoro, minorenni vittime di tratta, e
minorenni migranti romeni, vittime di altre forme di violenza sul territorio di altri stati.”

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Sebbene anche in Italia non esista una disposizione che esplicitamente recepisca I’art. 22 DV nero su
bianco, nella pratica la valutazione individuale viene effettuata. La prima autorita che entra in contatto con
la vittima ha il dovere di condurre una valutazione individuale per identificarne le specifiche esigenze di
protezione.’® In Italia, i minorenni vittime sono considerati particolarmente vulnerabili ex lege. A seconda
del tipo di reato, ad essi vengono per legge garantite determinate misure speciali di protezione. In tutti gli
altri casi, la valutazione individuale dei minorenni dovrebbe determinare quale specifica misura di
protezione applicare. Benche esistano linee guida e protocolli su come condurre una valutazione
individuale a livello regionale, la legislazione nazionale italiana non prevede disposizioni specifiche che
chiariscano chi debba condurre la valutazione e in quale maniera essa debba essere effettuata. Di
conseguenza, esistono pratiche e procedure diversificate in tutto il paese.

L’Austria e la Grecia hanno introdotto, nel corso del processo di recepimento, nuove disposizioni che
regolano la procedura di valutazione individuale per identificare specifiche esigenze di protezione. In
entrambi gli Stati Membri, i minorenni vittime sono considerati vittime con specifiche esigenze di
protezione ex lege. Inoltre, né 1’Austria né¢ la Grecia hanno introdotto disposizioni che regolino
I’implementazione della valutazione individuale nella pratica, in particolare su come debba essere
condotta. Mentre entrambe le procedure di valutazione hanno alcune similitudini, esistono anche
differenze nel modo in cui sono recepite: in Austria, sono stati determinati criteri specifici che hanno
cumulativamente prevalso per considerare la vittima una vittima particolarmente vulnerabile. In Grecia, al
contrario, é stato creato un catalogo dettagliato di criteri che delineano parametri indicativi per identificare
gli speciali bisogni delle vittime. Inoltre, la legislazione austriaca non prevede specifiche disposizioni
relative all’autoritd responsabile di condurre la valutazione individuale, mentre la legislazione greca
dichiara che agli Uffici per la protezione dei minorenni vittime viene assegnato il compito di svolgere la

valutazione individuale dei minorenni vittime di reato.

19 Elaborato D3.11 Rapporto nazionale sulle metodologie di valutazione individuale dei minorenni vittime di reato in
Italia.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Esiste una valutazione
individuale per tutte le vittime?

Austria: recepimento dell’art. 22 DV

Si. Tutte le vittime hanno diritto ad una valutazione puntuale per
identificare le proprie specifiche esigenze di protezione.

Chi conduce la valutazione?

Non esistono disposizioni giuridiche che determinano I'autorita
responsabile a condurre la valutazione. In pratica, essa viene condotta, per
la maggior parte dalla polizia.2?

Esistono disposizioni che
regolano le modalita secondo le
quali la valutazione dovrebbe
essere svolta?

No.

Quali criteri devono essere
presi in considerazione quando
si  valutano le specifiche
esigenze di protezione?

Le vittime hanno diritto ad una valutazione puntuale per identificare le
proprie specifiche esigenze di protezione in base alla loro eta, condizione
emotiva e di salute, il tipo e le circostanze particolari del reato. Tali
presupposti devono prevalere in maniera cumulativa. 21

I minorenni vittime sono
considerati particolarmente
vulnerabili ex lege?

Esiste una valutazione
individuale per tutte le vittime?

Si.

Bulgaria: recepimento dell’art. 22 DV

No. In base all’art. 144, par. 3, la procedura di valutazione individuale & un
passaggio opzionale nel contesto del procedimento penale. La
disposizione € prescrittiva, non obbligatoria

Chi conduce la valutazione?

In base al testo che disciplina la procedura di valutazione individuale, in
Bulgaria, essa viene svolta da un consulente esperto nominato dal
tribunale caso per caso.

Esistono disposizioni che
regolano le modalita secondo le
quali la valutazione dovrebbe
essere svolta?

No.

Quali criteri devono essere
presi in considerazione quando
si  valutano le specifiche
esigenze di protezione?

Nel contesto del procedimento penale, non esisteno criteri definiti che
debbano essere considerati mentre si conduce una valutazione
individuale.

I minorenni vittime sono
considerati particolarmente
vulnerabili ex lege?

La legge non si riferisce esplicitamente ai minorenni vittime in quanto
particolarmente vulnerabili, ma l'interpretazione sistematica della legge
dimostra che essi debbano essere considerati tali.

20 Sj veda elaborato D3.9 Rapporto sulle metodologie di valutazione individuale dei minorenni vittime di reato in

Austria.
21 Art. 66a ACCP

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice

(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in

nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Esiste una valutazione
individuale per tutte le vittime?

Grecia: recepimento dell’art. 22 DV

Tutte le vittime devono essere soggette ad una valutazione individuale
puntuale per identificare le proprie specifiche esigenze di protezione.
Ciononostante, la disposizione da priorita alla liberta personale e
professionale delle autorita giudiziare rispetto alla valutazione
individuale. Inoltre, I'indirizzamento della vittima alle autorita competenti
a condurre la valutazione individuale dipende dalla richiesta di
indirizzamento della vittima.

Chi conduce la valutazione?

Nel caso di minorenni vittime di reato, gli Uffici Indipendenti per la
Protezione dei Minorenni Vittime hanno lincarico di svolgere la
valutazione individuale.

Esistono disposizioni che
regolano le modalita secondo le
quali la valutazione dovrebbe
essere svolta?

No.

Quali criteri devono essere
presi in considerazione quando
si  valutano le specifiche
esigenze di protezione?

La legislazione greca elenca una serie di criteri molto piu dettagliato della
Direttiva Vittime che costituisce la base per la valutazione individuale.
Questi criteri, pero, non sono esaustivi e costituiscono parametri indicativi
che dovrebbero essere presi in considerazione per l'identificazione dei
bisogni speciali delle vittime. Nei casi di minorenni vittime di reato, due
fattori sono particolarmente rilevanti: la maturita del minorenne e i suoi
desideri.

I minorenni vittime sono
considerati particolarmente
vulnerabili ex lege?

Esiste una valutazione
individuale per tutte le vittime?

Si.

[talia: recepimento dell’art. 22 DV

Non esiste una disposizione giuridica esplicita che recepisca 'art. 22 nero
su bianco. Nella pratica, le vittime sono soggette ad una valutazione
individuale quando sono considerate particolarmente vulnerabili,
minorenni inclusi.

Chi conduce la valutazione?

Non esiste una disposizione giuridica che determina chi sia l'autorita
responsabile a condurre la valutazione. Nella pratica, essa viene condotta
principalmente dalle autorita pubbliche competenti (giudice, procuratore,
servizi sociali e polizia giudiziaria).

Esistono disposizioni che
regolano le modalita secondo le
quali la valutazione dovrebbe
essere svolta?

No.

Quali criteri devono essere
presi in considerazione quando
si  valutano le specifiche

Alcune indicazioni sono fornite dall’art. 90-quater del Codice di Procedura
Penale, ma esse sono abbastanza generali. Le istituzioni e le
organizzazioni locali hanno provato ad elaborare criteri propri.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice

(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in

nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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esigenze di protezione?

I minorenni vittime sono
considerati particolarmente
vulnerabili ex lege?

Esiste una valutazione
individuale per tutte le vittime?

Si, ai sensi dell’art. 90-quater del Codice di Procedura Penale.

Romania: recepimento dell’art. 22 DV

La Romania ha disposizioni specifiche e misure speciali sulla procedura di
valutazione individuale. Ciononostante, queste disposizioni non sono
applicabili per tutti e quattro i tipi di reato contro linfanzia. Le
disposizioni esistenti sono disponibili in “Contesto metodologico sulla
prevenzione multidisciplinare e di rete e intervento nei casi di violenza
sullinfanzia e violenza domestica" e "Metodologia multidisciplinare e
inter-istituzionale di intervento sui minorenni esposti a e affetti da
situazioni operative di rischio attraverso lavoro, minorenni vittime di
tratta, minorenni migranti romeni, vittime di altre forme di violenza sul
territorio di altri stati”.

Chi conduce la valutazione?

La valutazione iniziale e condotta dalla Direzione Generale dell’Assistenza
Sociale e Protezione dell'Infanzia. Una volta che il caso e stato registrato e
la valutazione iniziale conclusa, viene svolta una valutazione dettagliata,
comprensiva e multidimensionale sulla situazione del minorenne vittima.
Il Direttore designa o nomina il referente del caso che puo essere un
dipendente dell'istituzione, un ente privato/organizzazione non
governativa accreditata o altri soggetti indipendenti che esercitano la
professione di assistente sociale riconosciuta dalla legge.

Esistono disposizioni che
regolano le modalita secondo le
quali la valutazione dovrebbe
essere svolta?

No.

Quali criteri devono essere
presi in considerazione quando
si  valutano le specifiche
esigenze di protezione?

Non vi sono disposizioni specifiche relative ai criteri da tenere in
considerazione quando vengono valutate le specifiche esigenze di
protezione.

I minorenni vittime sono
considerati particolarmente
vulnerabili ex lege?

Si.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice

(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in

nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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4.3.Diritto alla protezione di tutti i minorenni vittime di reato nel corso del

procedimento penale

Recepimento degli artt. 23 e 24 DV

Austria Bulgaria Grecia Italia Romania
recepito Parzialmente recepito recepito (quasi recepito Parzialmente recepito
art. 66a par. | art. 139 par. 10; art. 280 par. letteralmente) artt. 190, 351, 362, | sebbene frammentato
2 Codicedi | 6;art. 140 par. 5 Codice di art. 69 Leggen. | 592,398 Codice di | in una serie di leggi
Procedura Procedura Penale Bulgaro 447812017 Procedura Penale specifiche
Penale Italiano
Austriaco

Sebbene tutti gli Stati Membri, oggetto di questo rapporto, gia prima del processo di recepimento,
avessero assicurato alle vittime un certo numero di diritti, in linea con gli artt. 23 e 24 della DV, grandi
differenze esistevano tra il grado di protezione di tali diritti. Di conseguenza, € stato necessario adottare un
numero diverso di misure di recepimento per raggiungere gli standard minimi stabiliti dalla Direttiva
Vittime. In Austria, per esempio, la maggior parte dei diritti determinati dalla DV gia esisteva prima del
processo di recepimento, mentre in Bulgaria solo i diritti stabiliti dall’articolo 24 della Direttiva (misure
speciali per i minorenni vittime di reato) esistevano nella normativa nazionale. Ciononostatne, tutti gli
Stati Membri hanno intrapreso azioni rilevanti per recepire gli articoli 23-24 della Direttiva Vittime nella

legislazione nazionale.

La Bulgaria e la Romania hanno recepito solo parzialemtne gli articoli 23-24 DV nella legislazione
nazionale. In Bulgaria esiste una sfida particolare perché non sono previste procedure di valutazione
individuale (art. 22 DV) a livello nazionale. Di conseguenza, non € chiaro se le misure esistenti siano
garantite a tutte le vittime vulnerabili. Inoltre, la legislazione bulgara non raggiunge diversi standard
minimi definiti dalla Direttiva Vittime, come per esempio garanzie per la protezione della vita privata
delle vittime o la possibilita di usare una connessione video quale mezzo per evitare il contatto visivo tra
la vittima e 1’autore di reato, durante I’audizione in tribunale. In Romania, le disposizioni corrispondenti

sono frammentate in una serie di leggi specifiche, le quali in maniera simile non coprono tutti gli standard

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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minimi definiti dalla Direttiva Vittime. Al momento della stesura di questo rapporto, comunque, era in

fase di emanazione una nuova legge, allo scopo di ampliare i diritti delle vittime di reato in Romania.

I rapporti nazionali mostrano che un numero di successi & dovuto ai processi di recepimento negli Stati
Membri selezionati. Diversi Stati Membri hanno introdotto nuovi diritti che non esistevano prima del
processo di recepimento. La Grecia, per esempio, ha introdotto una nuova prassi per I’esame dei
minorenni vittime di reati contro la liberta personale e sessuale (art. 77 Legge 4478/2017), che rappresenta
un grande ampliamento dei diritti dei minorenni vittima in Grecia. Inoltre, diversi diritti pre-esistenti
sono stati estesi ed ora sono garantiti ad un gruppo di vittime pitu ampio. Infine, il processo di
recepimento ha comportato una sistematizzazione dei diritti delle vittime di reato in diversi Stati
Membri. Nel caso dell’ Austria, i diritti pre-esistenti sono stati sistematicamente riassunti in un articolo del
Codice di Procedura Penale Austriaco (art. 66a Abs. 2). In Grecia, inoltre, € stato creato un articolo che
disciplina la maggior parte dei diritti garantiti alle vittime di reato durante il processo penale (art. 69
Legge 4478/2017).

| rapporti nazionali svelano, inoltre, sfide comuni sul recepimento della Direttiva Vittime. Una delle
principali sfide ¢ rappresentata dall’integrazione della Direttiva Vittime all’interno della normativa
nazionale pre-esistente. A causa dei diversi contesti giuridici e dei diritti pre-esistenti, il trasferimento
degli standard stabiliti dalla Direttiva Vittime nella legislazione nazionale é spesso uno sforzo difficile. La
Grecia rappresenta un buon esempio a dimostrazione di tali sfide. La Grecia ha scelto di recepire diversi
articoli della Direttiva Vittime, quasi testualmente, all’interno della legislazione nazionale. Sebbene
guesto processo possa essere servito a garantire la completezza del recepimento, ha altresi comportato il
“trasferimento” di ambiguita dalla Direttiva Vittime alla legislazione nazionale greca, anziché una sua
specificazione.?? Inoltre, la traduzione diretta di alcuni termini & stata criticata dagli operatori in quanto in

contrasto con la terminologia legale greca.

Un’altra sfida ¢ rappresentanta dall’implementazione pratica della legislazione nazionale di
recepimento. Sebbene gli stati possano stabilire per iscritto disposizioni giuridiche corrispondenti nella

legge nazionale, la loro capacita di implementare tali disposizioni e soggetta a diverse sfide.? Per

22 Un esempio & rappresentato dall’espressione “superiore interesse del minore” trasposto letteralmente dall” art. 1
DV all’art. 54 del Codice Greco di Procedura Penale.
23 In particolare, questa sfida consiste nell’implementazione della legislazione corrispondente all’art. 22 DV. Per

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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esempio, sebbene il legislatore italiano abbia recepito nella normativa nazionale tutte le disposizioni
richieste, stabilite dagli articoli 23 e 24 DV, esistono differenze sostanziali nell’applicazione di tali
disposizioni nelle diverse regioni italiane; circostanza che ha portato ad un elevato grado di
frammentazione. Questo € ad esempio il caso della disposizione che regola I’assenza di contatto tra
I’autore di reato e la vittima minorenne (Art. 351, 362 Codice di Procedura Penale). Nella pratica, questa
disposizione non trova sempre concreta applicazione, a causa della mancanza di entrate separate e

dell’accavallarsi degli orari di audizione di vittima e imputato.

Una analoga situazione esiste in Grecia: una disposizione di nuova introduzione, relativa all’esame dei
minorenni vittime di reati contro la libertd personale o sessuale, prevede chi, dove, quando e come debba
avvenire I’interrogatorio e chiarisce che un esperto (psicologo o psichiatra infantile) sia sempre presente
durante lo svolgimento dello stesso (art. 77 Legge 4478/2017). Ciononostante, la “Casa dell’Infanzia”
dove dovrebbe avvenire 1’audizione del minorenne, nella pratica non esiste. Ad 0ggi 1’audizione viene
principalmente svolta presso gli ordinari uffici di polizia. Analogamente, i dipartimenti di polizia non sono

attrezzati per registrare I’interrogatorio del minorenne.

Infine, le analisi nazionali hanno mostrato che anche le disposizioni della Direttiva Vittime sono soggette
a limitazioni. La DV, per esempio, non contiente una disposizione che preveda il diritto ad esperire ricorsi
giuridici nel caso in cui uno di questi diritti non venga rispettato. * Nello specifico, questa critica & stata
sollevata nel rapporto nazionale austriaco. Sebbene in Austria non siano state osservate lacune o omissioni
nel recepimento dei diritti sanciti dalla Direttiva Vittime, esistono critiche relative alla mancanza di
effettivi rimedi giuridici nel caso in cui un diritto non venga rispettato. In base alla legislazione Austriaca
esistono diversi rimedi giuridici attraverso i quali le vittime possono lamentarsi qualora i propri diritti non
siano garantiti. Ciononostante, gli attori chiave coinvolti hanno specificato che queste tutele legali non
sono sufficienti, perché si limitano a riconoscere la violazione di un diritto, anziché consentire un effettivo
ripristino dello stesso (Fachstelle fir Prozessbegleitung Kinder und Jugendliche, 2016). In base alla loro
opinione, il legislatore austriaco non ha utilizzato il processo di recepimento per sviluppare ulteriormente

la legislazione esistente. Sebbene la sistematizzazione dei diritti delle vittime in un articolo sia

maggiori informazioni si vedano gli elaborati D3.8-12 Rapporti sulle metodologie di valutazione individuale dei
minorenni vittime di reato.

2411 documento orientativo indica specificatamente che i rimedi e le conseguenze processuali derivanti dal mancato
rispetto dei diritti della vittima non sono inclusi nella Direttiva. Si veda il Documento Orientativo, p. 46.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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chiaramente servita a esplicitare meglio i diritti esistenti, non sono avvenute riforme importanti. Sebbene
tale critica si estenda chiaramente ai diritti enunciati nella direttiva vittime, la stessa indica una sfida piu
sistematica: ovvero che alcuni Stati Membri possano, non solo rivedere la legislazione esistente al fine di
adeguarla al diritto comunitario senza essenzialmente migliorare le leggi esistenti, ma allo stesso tempo

sottovalutare che altre riforme, piu essenziali, siano necessarie.

4.4.Accesso a e supporto da parte dei servizi di supporto alla vittima

Recepimento degli artt. 8 e 9 DV

Austria Bulgaria Grecia Italia Romania
recepito Parzialmente recepito recepito Parzialmente
art. 66 par. 2 e 4 recepito artt. 61-62 art. 90-bis Codice recepito
Codice di art. 6,9, 11, Legge | | egge 4478/2017 | i ProceduraPenale | - aricolo g8 del
Procedura Penale Bulgara sul Italiano Codice di procedura
Austriaco risarcimento alle e art. 609-decies Penale Rumeno
vittime di reato Codice Penale

Il contesto legale che determina 1’accesso e il sostegno da parte delle organizzazioni di supporto alla
vittima varia sensibilmente negli Stati Membri analizzati. In Italia questi diritti sono stati recepiti tramite il
diritto all’informazione. In Austria e Grecia, d’altra parte, il diritto di accesso e supporto da parte dei
servizi di supporto alla vittima costituisce un diritto di per sé. Infine, Romania e Bulgaria hanno adottato

nuove disposizioni che corrispondono agli artt. 8-9 DV.

In Bulgaria, il termine legale “vittima” € ampiamente formulato e include anche i familiari di una vittima
diretta. Quindi, anche queste vittime possono beneficiare dei servizi di supporto garantiti dalla Legge sul
risarcimento alle vittime di reati. Questa comprende anche disposizioni che definiscono lo scopo del
supporto psicologico e chi pud ricoprire tale ruolo®. Ciononostante, dato che non esistono disposizioni
che regolino la valutazione individuale delle vittime, non & chiaro come venga disposta e quali misure di

supporto debbano essere fornite in un caso particolare.

% In base all’art. 8 della Legge Bulgara sul risarcimento alle vittime di reato il ruolo di supporto psicologico &
affidato ad uno psicologo di un’organizzazione di supporto alla vittima.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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In Italia la disposizione generale sul diritto di accesso a e di supporto da parte delle organizzazioni per il
supporto alla vittima é inclusa nel diritto all’informazione (art. 90-bis Codice di Procedura Penale
Italiano). In base a questo diritto, ogni vittima deve essere informata rispetto alle strutture sanitarie, alle
case famiglia, ai centri anti-violenza® ecc della regione, poiché tali enti svolgono compiti quali fornire
consulenza psicologica, legale, gruppi di supporto e formazione. Le altre disposizioni sono abbastanza
frammentate e possono essere reperite in disposizioni piu specifiche. | minorenni vittime hanno — nel caso
di “offese personali” — diritto ad un supporto affettivo e psicologico in ogni fase del procedimento. Questo
supporto pud essere fornito dai genitori o da altre persone adatte scelte dal minorenne, o da gruppi,
fondazioni, associazioni e organizzazioni non governative con comprovata esperienza nel campo
dell’assistenza e del supporto alle vittime. Queste persone devono essere incluse in una lista di persone
che abbiano diritto a farlo, abbiano il consenso del minorenne e siano autorizzate dall’ Autorita Giudiziaria

del procedimento.

In Grecia, gli artt. 8-9 DV sono stati recepiti quasi alla lettera (articoli 61-62 Legge 4478/2017). Di
conseguenza, tutte le vittime dovrebbero avere accesso ai servizi di supporto alla vittima
indipendentemente dal presentare 0 meno una denuncia. Solo “Le persone che sono strettamente legate
alla vittima, 2" comunque, possono avere accesso ad un’assistenza speciale se e nella misura in cui i loro
bisogni e il grado di danno inflitto, in seguito al reato, lo richiedano. Quindi, la legislazione greca
sostituisce la parola originale devono con possono e affievolisce 1’accesso dei membri della famiglia ad

un’assistenza specifica.

Infine, I’Austria & considerata un modello esemplare per i servizi di supporto alla vittima — non solo
rispetto agli altri Stati Membri, analizzati in questo rapporto, ma anche rispetto all’Unione Europea in
generale. In particolare questo & dovuto alla presenza di disposizioni che determinano il supporto legale e
psicologico per le vittime (art. 66 par. 2 Codice di Procedura Penale Austriaco). Mentre 1’assistenza legale
garantisce la rappresentanza della vittima in tribunale, 1’assistenza psicosociale fornisce supporto a livello

privato e aiuta la vittima a riprendersi dal reato. Infatti, questa disposizione esisteva gia prima del processo

2 [’ accesso ai centri anti-violenza, in ogni caso, non dipende dal processo penale. L accesso ¢ garantito a tutte le
persone sul territorio italiano.

27 Questa ¢ una traduzione informale fatta dall’autore di D3.5, nel tentative di descrivere meglio il contenuto del
termine. Questo ultimo ¢ definito dall’articolo 55 della Legge 4478/2017, per includere coniugi, le persone che
convivono € mantengono una relazione stabile e costante con la vittima senza distinzione di genere, fidanzati/e,
parenti di sangue e affini in linea diretta, parenti adottivi e figli adottivi, fratelli/sorelle, coniugi o fidanzati/e, e
persone a carico della vittima, esclusi i figli.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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di recepimento e non ¢ stata soggetta a cambiamenti.?® In Austria le vittime gravemente colpite, i familiari
di una persona la cui morte sia stata causata da un reato? e i minorenni di eta inferiore ai 14 anni che
potrebbero essere stati vittime di reati sessuali hanno accesso a questi servizi gratuitamente (Art. 66 par. 2
Codice di Procedura Penale Austriaco). Inoltre, il Ministero Federale per 1’Educazione e le Donne

possono determinare gli standard di qualita per i servizi di supporto processuale.

5. Conclusioni

Il presente lavoro pone a confronto le conclusioni delle cinque analisi individuali che hanno esaminato il
livello di recepimento delle disposizioni della Direttiva Vittime, relative ai minorenni, nei contesti
legislative nazionali dei cinque Paesi.® Il suo scopo & quello di individuare diverse prassi giuridiche e

sfide comuni con riferimento al recepimento della Direttiva Vittime.

La relazione ha rilevato che, negli ultimi anni, sono stati effettuati diversi passi avanti in termini di
protezione del minorenne vittima. Mentre in precedenza la vittima veniva esclusivamente vista come un
testimone che aveva il ruolo di fornire la prova in tribunale, gradualmente la vittima ha assunto un ruolo
piu attivo nel procedimento penale. Inoltre, negli ultimi anni le misure di protezione e di informazione per
le vittime sono accresciute. Sebbene in tutti gli SM esistessero standard diversi, le misure di supporto alle
vittime erano gia preesistenti. Cio ha rappresentato, tra 1’altro, una delle sfide piti importanti nel processo
di recepimento della Direttiva Vittime: un quadro giuridico distinto ed una terminologia preesistente in cui

la Direttiva Vittime doveva essere recepita.

Tale sfida e stata particolarmente eclatante per la Grecia. La Grecia ha adottato la maggior parte delle
disposizioni contenute nella Direttiva Vittime testualmente, riportando diverse ambiguita della Direttiva
Vittime nell’ordinamento nazionale, senza offrire alcun chiarimento. Inoltre, diversi esperti greci hanno
criticato che la terminologia giuridica greca non é stata pienamente rispettata con il trasferimento diretto
della formulazione della Direttiva nel diritto nazionale. Sebbene cio possa essere servito a garantire la
completezza del recepimento, ha certamente dato origine a nuove sfide, in particolare con riferimento

all’attuazione delle nuove disposizioni nazionali.

28 Infatti, un cambiamento marginale & avvenuto a causa dei cambiamenti di “categorie di vittime” che hanno accesso
a questi servizi.

29 Si veda il Capitolo 4.1 per una definizione piu precisa delle categorie di vittime.

%0 Elaborati 3.1-5 Analisi approfondita sul recepimento della Direttiva 2012/29/UE.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Un‘altra sfida importante in questo senso € rappresentata dall'incorporazione della valutazione delle
esigenze individuali delle vittime nelle legislazioni nazionali, nonché dalla sua attuazione pratica. Prima
del recepimento della Direttiva Vittime, diversi SM avevano una qualche forma di regolamentazione in
atto che prevedeva misure speciali di protezione di cui le vittime dovevano beneficiare. Nella maggior
parte dei casi, i beneficiari erano distinti a seconda del tipo di reato — come per esempio le vittime di abusi
sessuali -, 0 in base alle particolari condizioni della vittima — per esempio vittime minorenni. Nel corso del
processo di recepimento, questa normativa esistente doveva essere convertita nella "valutazione
individuale dei bisogni," in cui le esigenze di una vittima vengono valutate caso per caso, ai sensi dell'art.
22 DV. Sebbene la maggioranza degli SM analizzati in tale studio abbia adottato alcune misure al
riguardo,® non tutti gli SM hanno pienamente recepito ’art. 22 VD, lasciando la legislazione preesistente
immutata. Solo 1’Austria e la Grecia hanno introdotto nuovi sistemi basati sulla valutazione individuale,

come descritta dalla Direttiva Vittime.

In Austria la disposizione di nuova istituzione prevede che la valutazione individuale debba essere
condotta al momento del primo contatto con un’autorita. Sebbene la legge non preveda come e da chi tale
valutazione debba essere effettuata, nella maggior parte dei casi viene condotta dalla polizia mediante un
sistema di registrazione chiamato PAD.*? Tale strumento, tuttavia, esisteva gia prima del processo di

recepimento. La novita di questa legge puo, dunque, essere messa in discussione.

La Direttiva Vittime ha apportato importanti cambiamenti nei diritti riconosciuti alle vittime di reato. In
Grecia, la legge di recepimento della Direttiva Vittime e stata considerata come un importante passo
avanti verso la realizzazione di una base giuridica per la salvaguardia dei minorenni vittime. Inoltre, in
Bulgaria I’introduzione della Direttive Vittime ha accresciuto il livello di protezione, sebbene non vi sia
stato un pieno ed effettivo recepimento. In generale, il recepimento della direttiva vittime ha determinato
I'istituzione di nuovi diritti (ad es., Grecia, Bulgaria), I'ampliamento dei diritti esistenti (ad es., Grecia,

Italia); ed una sistematizzazione di quelli esistenti (ad esempio Austria, Grecia).

Sebbene I’Italia abbia pienamente recepito la Direttiva Vittime, vi sono criticita per quanto riguarda la

mancanza di procedure uniformi a livello nazionale. Infatti, malgrado gli stessi diritti siano assicurati dal

31 Al momento di redigere le relazioni dei vari paesi, la Bulgaria era l'unico stato che non aveva ancora recepito 1’art.
22 DV.

32 Sj veda I’elaborato D3.9 Rapporto sulle metodologie di valutazione individuale dei minorenni vittime di reato.

3 Legge 4478/2017

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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diritto scritto in tutta Italia, esistono differenze su un piano pratico. Per esempio vi & una disposizione
secondo la quale non vi devono essere contatti tra la vittima e 1’offensore, ma I’inesistenza, in alcune parti
del Paese, di ingressi separati ¢ 1’accavallamento degli orari delle audizioni rendono 1’applicazione della
disposizione citata di difficile applicazione. Inoltre, il sistema italiano di supporto delle vittime é
estremamente frammentato. Non esiste un sistema strutturato a livello nazionale, bensi attori pubblici o

privati che condividono il mandato di proteggere e supportare le vittime minorenni a diversi livelli.

In conclusione, la presente relazione rileva che, sebbene molti diritti delle vittime fossero gia in vigore
nelle legislazioni nazionali, il processo di recepimento ha aperto lo spazio per un riesame ed una revisione
che hanno portato a diversi risultati positivi a livello nazionale. Tuttvaia, esistono ancora delle sfide da
superare che contribuirebbero ad accrescere ulteriormente la tutela dei minorenni vittime. Il crescente
rafforzamento dei diritti delle vittime va, ad esempio, considerato nel piu ampio contesto dei diritti degli
imputati, al fine di impedire che il diritto ad un equo processo possa essere compromesso. Sebbene il
diritto a un equo processo sia menzionato in diverse parti della direttiva vittime (si veda considerando 12,
artt. 18, 20, e 23 della DV), lo sviluppo dei diritti delle vittime nelllUE & avvenuto in gran parte a
prescindere dai diritti dell’imputato. La necessita di istituire i diritti e una protezione delle vittime
potrebbe, infatti, deviare I'attenzione dalla necessita di proteggere I’imputato, nel procedimento penale, dal
potere dello stato (Si veda dopo Mitsilgeas, 2016, 210).

In particolare, sono i diversi sistemi giuridici che rendono difficile I’armonizzazione delle misure
nell’ambito penale. Questo & anche uno dei motivi per cui il coinvolgimento dell'Unione europea in
materia penale sia, in generale, controverso (EPRS, 2017, 16). Da un lato la diversita delle giurisdizioni
degli Stati membri, che si riflette nell'art. 82 par. 2 del TFUE il quale attribuisce all'Unione europea la
competenza di adottare una direttiva secondo determinate modalita®. Dall’altra, diverse disposizioni della
Direttiva vittime danno agli Stati membri un ampio potere discrezionale, in particolare per quanto riguarda
I'attuazione delle disposizioni. Per questo motivo "pu0 essere detto che [...] I'esistenza di diritti [delle

vittime] & garantita dal diritto dell'UE, mentre il loro esercizio € in gran parte regolato dal diritto

3 Secondo Iart. 82 par. 2 TFUE il Consiglio e il Parlamento Europeo possono adottare norme minime sui diritti
garantiti alle vittime di reato tenendo conto delle "differenze tra le tradizioni giuridiche ed i sistemi degli Stati
Membri”. Tali misure possono essere adottate nella misura necessaria a facilitare il riconoscimento reciproco delle
sentenze e delle decisioni giudiziarie e della cooperazione tra forze di polizia e giudiziarie in materia penale aventi
una dimensione transfrontaliera.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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interno” (Mitsilgeas, 2016, 206). Di conseguenza, diverse disposizioni restano controverse negli SM,

poiché si stanno ancora conformando alle norme minime stabilite dalla Direttiva Vittime.

- Questo progetto & finanziato dalla UE. Questa pubblicazione é stata prodotta con il supporto del Programma Justice
(2014-2020) dell’Unione Europea. I contenuti di questa pubblicazione sono responsabilitd unica degli autori e in
nessuna maniera si possono considerare come rappresentanti 1’opinione dell’Unione Europea.
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Ta mopicpata g £kBeong delyvouv 0Tt Ta TEAELTAIN YPOVIO ONUEIDON KOV TOAAG EMTEDYUATO GTOV TOUEN
NG TPOGTAGIOG TOV oMV Bupdtev. e TOALL KpATN LEAT —Ta OO0 VITOKEIVTOL GE CQLTY] T LEAETN-, TOL
EMTEVYUOTO OVTA MTOV OTOTEAECUN TMV TOAMTIKOV Kot ¢ vopobeoiag g Evpomaixng Eveonc.
[Mopopoimg, N peTOPopd T 0dnyiag yio To Bvpata odnynoe oe Betikéc odlhayés. [lapodio mov didpopa
UETPO. EOIKNG TPOCTAGIOG OV TEPLYPAPOVTOL GTNV 0dNyia Yo To, Bvpata vanfpPyay NoN oTIS €OVIKEG
vopobleoiec, n odnyia yo ta OOpato dvoie ympo Yo o, dradikacio avabempnong kot enoveETaonc.
Yvykekpéva, 1 odnyio yio o 00poto cvvéfale o€ OeTicég aAloyEg OGOV APOPE TO STKOULMDULUTO TOV EXOVV
yopnynOel ota Bvuata gykinuotikodtnTog: Oeomiotnikay véa dikadpota (m.y. EAAGSa, Bovdyapia), ta
VOIOTAUEVE SIKOUMUOTO ETEKTAONKAV o€ por eupiTepn Owkoovyo oudda (wy. EAAGOa, Itolia) ot

TPOYUATOTOMONKE GLGTNUATOTOIN G TOV VEIGTAUEV®V dikatoudtov (.. Avotpia, EALGSa).

[Mop '0lo awtd, VIEAPYOLY TOAAEG TPOKANGELS. Mia amd Tig KOpLleg TPOKANGELS TG SLUSIKAGIOG LETOPOPAS
NTaV 1 EVOOUATOON TOV UETPOV OV TEPLYpdpovTal oty odnyio ywo to Bdpate oty apodmdpyovca.
vopofecia TV Kpat@v HeEA®V. Avth 1 TPOKANGCT eivar EAIPETIKE oNUOVTIKY 6TV TTepintwon ¢ EAAGdaC.
H EALddo vioBétmoe katd AEEN Ta meplocOTEPO OO TO UETPOL TTOV TEPTYPAPOVTIOL GTNV 0T yiol Yol Ta,

Ovuata, yopic va 8ivel T 060VG0 TPOGOYT GTNV EAANVIKT VOUIKT 0poloyia.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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H éxBeom mopovcialet eniong Tig SuGKOMES HETAPOPAS Kot EQApUOYNS ToL dpBpov 22 OO - 1 a&ordynon
TOV ATOUK®OV avayK®V TV Bupdtov - oTig 8vikég vopobeciec. XTig TEPIGGOTEPES YDPES TOV ATOTEAEGOY
OVTIKEIUEVO OTNAG TNG MEAETNG, EPAPUOCTNKE EVO. GUGTILLO YOPNYNONG EWIKOV UETPOV Y10 TO, EVAAMTA
Bvpata Tpv amod Ty vicBET oM TE 0dNYiag Yia To Bopata. ZuvinBmg, xopNnyovvTay E1KE HETPO oTa, BT
avéioya pe to €idog g a&lomoivng TPaing - OT®G Yo mapadelypo to OOHOTO 0EE0VUMKDY OTKTULATOV -
N TG €101KEC GLVVONKEG Tov BOHOTOC - Yo ToPAderypa T Todtd Bopata. H odnyia yio ta Bdpata, mctodco,
kaBopilel 011 Tpénel va Beomiotel «atopkn agloldynon TV avayk®v» - otnv omoia a&loAoyovviol ot
avaykeg evog Bouatog katd mepintmon. Evd to mepiocdtepa kAT HEAT TOV VITOKEVTOL GE QLT TN LEAETN
éhaPav Kamoto PETpo ¢ Tpog o BEua avtd, To Apbpo 22 OO dev peTapépdnike TANPOC 0md OA TO KPATN
UEAT], AQNVOVTOG OUETAPANTOVG TOVG TPoUmApyovTeg Voo Movo n Avotpia kot 1 EAAGOa giofyayay

véa cLGTHHOTA BAGEL TNG ATOLIKNG AELOAOYNGTC TTOV TEPLYPAPETAUL GTNV 0dNYia Yo To BOpaTa.

Y10 ocvumépacud g, 1 €kbeon emionuoivel emiong apketég cLINTNOELS Y10, TOMTIKEG OYETIKA HE TO
dkaumdpata Tov Boudtov. [potov, o 61dhoyog emi Tov 4Tt 1 evioyvuévn Béon tov Bvpatog cvuPadilet
Tavtote pe 10 OeueMddEg dikaimpa Tov Evayopévov o€ dikain dikn. Yhpyovv emkpitég mov vrootnpilovy
otL M avantuén Tev dikaoudtov Tav Boudtov oty EE coppaivel g peydho Pabud pepovouéve, amod to
SIKOLMUOTO TOV EVOYOUEVOD. AEDTEPOV, 1] SVGKOALD TOV TOWVIKMY VTOOEGEMVY VO EVAPUOVIGTOVV GE EMITESO
EE. Adyom ¢ mokiAopoppiag tv dKalod001dV TV KPATOV UEADY, OPIGUEVES amd TIG OLUTAEEIC T™NG

odnyiag elvar TodD gvpeieg, yeyovog Tov Kablotd 60GKOAN TNV EQPaPUOYT TOVS OTNV TTPASEN.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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1. Ewcayoyn

H napotoa éxbeomn épyeton oe avtifeon pe ) vopobesia yio ) petagopd g odnyiag 2012/29/EE (otnv
akolovdn oonyia ywo o Bopata 1 OO) tov mévie kpatodv pedov (KM) - Avotpia, Boviyapio, Itaiia,
EAAGOa ko Povpovio - pe dwoitepn €U@ooTm oT0 SIKOUMUOTO OV YOPNYoUVIOL o€ Todld Bvpota
gyiinuotikotnrag. Baoiletonr oe mévie exbécelg pepovouévov yopodv ot omoieg afloddynoov v
vopobBecia yia tn petapopd ™ OO g avTd To KPATN MEAN UE GTOYO VO OTOKTHGOVY YVMGEIS GTO EMINESO
™G voukng epappoyng g 00.1 O orondc e mapovsag £kdeong eivat va cuykpivel Ta €OPHUATO QVTH LE
SLOPOPETIKEG VOUIKEG TTPAKTIKEG Ko KOWEC TpokAncelc. H mapovoa ékbeor cuuminpovetol pe mpdcodeteg
UEAETEG ava y®dPO TTOL AELOAOYOLV TNV TPOKTIKY EPUPUOYN TNG OTOMIKNG 0E0AOYNoNG TV Bupdtoy

TPOKEEVOL VO TPOGIIOPIGTOVV 01 EISIKEC AVAYKES TPOGTOGING GTO 1510 Selypa TV KpoTOV PEA®DY.?
H mapovoa éxbeon cuykekpiuéva a&loloyet:

e 10 K0BeoT®MG TV Tod®V Bvpdtov eykinpotikdtTag oto emdeypuévo KM oe g iotopikn
TPOOTTIKY], KABMDS Kot TN dradikacio petagopdg tng odnyiog yio ta Bdpata

e TN petagopd tov Gpbpov 22 OO: M atopkn 0EOAOYNOT Y0 TOV EVIOMIGUO EWOIKMV OVOYKOV
TPOGTAGIaG

e TN UETOQPOPA TOV GPpOpov 23-24 O0: Ta E1SIKA LETPO. TOL XOPNYOVVTUL GE W1aiTEPO EVAAMTO, BT

e KoO®OG KoL TN peTapopd Tov dpbpov 8-9 OO: N mpdoPacn ce Kt 1 VITOSTAPIEN OO OPYAVAOGELS

vrooTPIEng tv Bopdtov

Avt 1 €pevva deENydn ota mhaicia tov E-PROTECT («Evioyvon g npoctaciog tov modidv dopdtov
EYKANUOTIKOTNTAGY), £val £pY0 HE GTOYO TNV €VIoYLON TNG EPOPUOYNG TNG odnyiag Yo To BdpaTe oTIg
TEPTMCELS TOV TV Bupdtov eykAnpatikomrog. O otoyog tov E-PROTECT givot va copufarier ot
YEVIKN TpooTacia Tov Tadidv Bopdtov eykAnuatikottog oty Evponaixi ‘Evoon. To épyo amoteAsitan
amo JPOPEC PACELC, OTMS EPELVO, YPUPEIOV, GUVEVTEDEEIS UE EMAYYEMUOTIES, KOOMDC KOl EKTOLOEVTIKES
OpacTNPOTNTEG UE TN HOPPN ceuvapiov Kot dladiktvok®dv ceuvapiov. Emiong, ua miektpovikn

TAUTEOPULO Y10, TO, SIKULDOUATO, TOV TodLdV upudtmv dnuiovpyeitol 6 LETAYEVEGTEPT PACT TOL £PYOV.

I Mopadotéa 3.1-5 Ae&odikn emokoOnnom TG LETaPopas g odnyiog 2012/29 / EE.
2 TTapadotéa 3.8-12 Meléteg oyeticd Le TG Hepovopéveg nebodoloyisg alordynong maididmv Qupdtoy eyKAHoTIKGOY
TPAEEWV.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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H dopn g ékBeong éxer og €&ng: To kepdiawo 2 mapéyet po emokomnon v pebodoroyidv mov
YPNOULOTOLOVVTOL OTIG LEUOVOUEVES UEAETES v ydpa. X1 cvvéyeln, to Kepdhato 3 mephapPdvel pio
IGTOPIKY TPOOTTIKN TNG KATAGTACNG TOV TV Buudtov ota emdeypéva Kpdtn péAN, kabdg kot pio
mePLypapn ¢ dwadikaciog petapopds. To kepdiato 4 mepthapupdvel Tov Topnva ovtng TG £kBeonc: pia
OLYKPLOT TOV VOUODETIKGOV daTdéemy PeTapopdc Tav apbpav 22, apbpav 23-24 kabmhg kot dpbpwv 8-9
00 ota wévte kpatn pEAN. TéLog, TO KEPAANLO 5 TEPLEYEL TO GLUTEPAGHA VTG TNG EkBeonc, To omoio
EMIGNUAIVEL SIUPOPETIKES VOLUKEG TTPOAKTIKES, KOWEG TPOKANGELS KOOMG Kal [110 GUVOAIKT OVOCKOTNON TOV

SL0OTKOCIDY HETOPOPAC.

2. MegBoooroyia

H napovoa ékBeon Paciletal o mévte HEAETEC LEUOVOUEVOV YOPOV CYETIKA UE TN VOUoOEGio LETOPOPAC
g odnyiag yw ta Bdpato oty Avotpia, T BovAyapia, tnv Itaria, tnv EAAGOa kot T Povpavia. Kot ot
névte ekBéaelc Exovv o eviaio doun kot pebodoroyia. Xpnoyomodnikay Pactkég avaivTIKEG TAPAUETPOL
v vo ekt el to emimedo petapopdc. Ta kprripla avtd eivar aeevog Pev, amoTEAEGUA TNG AVOAVOTG
TOPOUOI®V VOUIK®V UEAETOV. ATO TNV GAAY], TPOKOTTOVV OO GUUPMVIK LETAED TOV TEVTE OPYOVACEWDV-
etaipov. O téocepig mapapetpot etvar: 1) mAnpodtra 2) coppdpemon 3) axpifeta Kot kataAAnAOTTO Ko

4) emmpdobeta mO10TIKG KPLTHpLo. aloAOYNoNG: KATAVONOT), OTOAVTI GOPNVELD KOl S100YEL.

Ta dedopéva cuykevip®OnKov HECH TNG £PELVOG YPOEEIOV Kol TNG AVTITOPAPOANG TOV OVIIGTOL®V
dTa&emv T odnyiog yio ta OdpaTa kot Tov Bvikav vopobesimv. [pdcobeta otoryeio Egovv cuykevipmbel
- 0€ UEPIKEG LEAETEC YOPDV - LEGH CUVEVTELEEWDV 1] GAL®V EYYPAP®V TOTIKOV TOPAYOVIMV GTOV TOUEN TNG

npoctociog Tov todidv fupdtmv.’

3 T mep1oGOTEPES TANPOPOPIES GYETIKG LIE TIC HEDOSOVG TTOV YPNGLLOTOIOVVTAL GTIC LEPOVMUEVEC LEAETES YOPDV,
avaTpEETE OTIG AVTIOTOLYEG AVAPOPES.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.

[8]



i E-PROTECT

3. H petagopa tmg oonyiog ywo to Ovpata otnv Avotpio, 11
Boviyapia, tnv Itoria, Tnv EALGOG ko T Povpavia

H oaxdhovdn evémmro mepiéyel pio 1GTOPIKN TPOOMTIKY TNG TPOCTAGINS ToV Todwwv Bopdtov
eykinuotikdtrog oto emdeypévo KM. Tlapéyer g odvioun cuykpion TV SLOQOPETIKOV VOUK®OV
KOTOGTACE®MY TPV OO TN O1001K0Cio EQAPUOYNC TNG 00MYiag Yio To BduaTe oTo EMAEYUEVA KPATN UEAT,
o6mov mpocdlopilovtar opotdtnTeg kol ot dapopés. A&loroyel to Kobeotdg TV ToddV Bvudtov
EYKAMUOTIKOTNTAG TPV 070 TN SL0OIKAGTI0 LETOPOPAS KOL TOPEYEL IO ETIGKOTNOT TNG GYETIKNG Vopobeaiag.
Y éva dentepo Prua, Bo cuykpivel Tmg Exel dteaybei 1 dradikacio peTta@opdg g odnyiog yio o Bupata

OTO TEVTE KPATN LEAN TOL UTOTEAODV OVTIKEIUEVO QLTNG TNG LEAETNG.

3.1. Iotopikn mpoomTikn

O evioyvuévog poAog Tov BOUATOG 6TV TOWVIKT dtodikacio eivatl pa oxeTikd Tpdopatr eEEMEN g OA T
KpaTn HEAN ov vokewTaL o€ avth TN peEAéT. Ilponyovuévac, to BOpa Bewpovvtay amid pLapTLPAG TOL
elye Tov pOLo Vo TOPAGYEL OTOJEIKTIKG oTOoLKEin 0T0 dikactiplo. Ta televtaia xpovia, dumg, To BdpoTa
apyroav vo avoyvopilovtal wg evepyoi 016.01K01 6TO 0KPOATH P10, UE OAO KOl TEPIGGOTEPA STKOUM T, Evd
0€ OAEG TIG YDPEC TOL LLOKEWVTAL GE QLTI TN MEAETN TO OVUa £xEl TNV 1010TNTA TOL Jladikov, e&akolovdovy
V0L VTTAPYOVV UEYOAEC SLOPOPEG OGOV 0POPA TO KADEGTOC Kol TO EMIMEDO TPOGTAGING TOV TOdIDV Bvudtv

EYKAMUOTIKOTNTAG KOTA TN SIAPKELN TNG TOWVIKNG OL0OIKACTNG GTO ETAEYUEVE, KPATT LEAT.

2mv Avotpio NTov 0T0 TAGICIL TOV €K VEOL KMOOKOTOWoE®V Tov Avotplokod Kddwka I[Towviknig
Awovopiag (AKITA) to 2006 kot to 2008, émov to OOue améktnoe TV 1O10TNTO, S1STKOL GTNV TOVIKA
dwdkacio. Q¢ ek TovTOV, TO OO £yve O EVEPYO/-T| CUUUETEXWOV/-EYOVGO, GTNV TTOWIKT| O10d1K0Gid,
AOpUPEvOVTOS SIKOLMUOTO TOV TPOTNYOUUEVMS avayvopiloviay HOVO GTOV ElG0yYEAEN Kol TOV Opaoth
(Stangl, 2008, Hilf ka1 Anzenberger, 2008). Q¢ amotéheoua avTod Kot GAA®V petappuduiceny tov AKTIA,
N TAEOYNEI0 TOV UETPOV OV TEPLYPAPOVTAL GTNV 001yio yio. Ta. Bvpata vanpye MoN apwv amd
Stadtkacio LETAPOPAC.

> Bovlyopio, amd v GAAn mAevpd, T0 VOUIKO mAiGlo mov mEPAAuPave SLOTAEEIS €V OWYEL NG
TPOCTOCING TV TOdIHV Bupdtov nTav, 6to TapeAdov, pailov tpouaktikd. Evd nrav exiong oto mhaiclo

pog petappvdenc to 2006, ;0mov to BHHO KEPSIGE TV 1O10TNTA TOV d10dIKOV GTNV TOWIKY SlodiKacia,

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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10 kafeoTdS TV BupdTov - Kol 1Wing ToV TadwV BUHATOV — TAPEUEIVE GNUAVTIKE YOUNAOTEPO aTd O,TL
omv Avotpio. Ta dikaudpato tov Tadmy BupdTov Propodcay, Yo TapAdEy I, Vo, acKoOVToL Lovo amd

T0 VOO ekmpdommo Tov Taudiov (lvanova, M., 2012).

Opoimg, otv EALGda 0 evepydg pdrhog Tov B0LATOG 6TO GUGTNUA TOWIKNG dikalocHvNG avayvopicOnke
poig mpoéspata, kot 1 idwa n dadikacio dev NTav eAkn anévavtt oto Bdpa (Ayyelomovrov, 2016). Xtnv
EAAGSa, 0 vopikog opiopds tov dpov «B0pa» Beomiotnke povo Kot TN HETAQOPA TG 0dNYlag Yo ToL
Bouara.

M opoldTNTO TOL LEAPYEL GE OAOL TOL KPATN WEAN TOL VLWOKEWTOL GE OQUTH Tn peAétn &ivarl o
KOTOKEPRATIOPOS TG vopoOesiog oyetikd pe to Bopata eyKANUOTIKOTNTOG. AVTOG O KOTOKEPUATIGUOG
elvar Wwitepa eppavig oty Itoria. Ed®, ta dwoidpate tov Bupdtov Siotumdvovial 610 aeTiKO Kol GTO
mowikd dikaro,* Sravépovtan oe peydro apldud vopmv mov OEoTIcTKAY GE SIUPOPETIKES YPOVIKESG GTIYUES
KoL TEAOG, VIAPYOLVV LEYIAEG EMTTMOGELG TNG UMOKEVIPWOGTG 1) OTOI0 TPOKAAEGE AVIGO EMIMEDO TPOGTAGING
o€ OLPOPEG TEPLOYES, 101G OGOV aPopd TN SBEGILOTNTA KOl TV TPOSPACIHOTNTO TG BEPUTEVLTIKNG

nepiBoiyng (WuOoAOYIKNG, WOYLOTPIKNG KoL YUYOKOIWVMVIKTG) TOV TOOUDV.

Opoimg otnv EALGda, (vmpyov) Stdpopa vopkd yypaea (tov) oxetilovtay pe v mpoctacio Tmv Toudidv
Bopdrov eykinuotikomtag.’ Yanpye, petald dAlov, po S1etaln mov Epeps GNUOVTIKEG OLOLOTNTEG UE TNV
aTopkn aEloAGYNoN Y10 TOV EVIOTIGUO EOIKMV OVOYK®Y TPOCTAGioG OTmG Teptypdpetal oto apbpo 22
006°, evid N EAANVIKNY Stdtasn £Ppioke EQAPLOYH HOVO GE TEPIMTMGCELG AOIKNUATOV KOTH TG TPOCOTIKNS
cefovaliknc erevlepiag.’ Ttnv mpaypatikdTTa, TO EAAMNVIKO GUGTNUA NTAV TO HOVAdIKO omd Ta
a&lohoyovpueva kpdn pEAN Tov NoN S1€Bete éva Vot ATOUIKNG a&loAdynong Tov Bupdtov - £6T® Kot

0€ GUYKEKPLUEVEG TEPUTTMGELS - VOULUA TPOGIIOPICUEVO TPV atd TN SLOOIKAGT0 LETAPOPAS.

Eniong, ot Povpavia fon vaqpyav didpopeg vopobeoieg yioo T pbbuon g npoctaciog Tov Todimv

Oopdrov eykinuoticotnrac.t Ewdikotepa o Nopog v’ ap1d.272/2004 yio tnv mpooTacio Kot Ty Tpooymyn

4 T mepiocdTepeg TANpogopicg, avotpétte oty Evomro 2.

5> O EMAnvixog KITA., o Nopog 2298/1995 mov opilet tnv idpvon tov Etapeidv [postaciog tov [audiod, to TIA 227
/2003 oyetkd pe TV Tpootacio TV Bupdtov agldmovmv TPaEemy opIcHEVOV ASIKILATOV KOTE TG TPOCOTIKNG KO
oe&ovaikng ehevbepiag, 0 Nopog 3500/2006 yia TV KOTOTOAEUNGT TG EVOOOIKOYEVELOKNG Plog.

8 ITapdro mov 1 Siétaén avtr| e&akorovdel vo veicTatal, vIoKeTal 68 OALOYEC 0T Stadikacio HETOPOPAC.

" ApBpo 226A tov N. 3625/2007.

8 Nopog aptf. 272/2004 yia v TpooTtacio Kot TV Tpodoncn Tov Stkampdtov Tov madton, Nopoc aptd. 18/1990,

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Tov Swaopdtov tov modwd kabopiler edikd pétpo yio v mpootacic mowdwdv  Bopdtov
eyrinuotikdtras. 'Eva amd to kopla eAAelppata TG poupavikig vopofesiog NTav 0Tt ol 1I6YVOVTES VOLOL

dev KOAVTTTOY OAEG TIC KATNYOPies Tod1dV BUUATOV EYKANUOTIKOTTOG.

Téhog, o Bovkyopia vipye n nepintwon katd v onoio 0 Bovdyapikdg Nopog mepi Ilpootaciog tov
[Modo0 (BNIIIT) - wa Tpdén mov pubuilet amokAelotikd 1o aoTikd dikoio Kot Yevikd oev 16y 0EL 6TO TANIG1O
NG TOWIKNG OladKaciog - epaproloTay cuyva TS TEPIMTAOGELS IOV Bupdtov eykAnuatucotntas. O
AGYOG Yo (Trv V10BETNON) OVTNG TNG TPAKTIKNG Etvat OTL AVTEG Ol S10TAEELG SIEMOVV TPOGTUTEVTIKA HETPAL

Ta omoia £xel omodeLyel OTL Aettovpyohv KaAd kot (eival) T amOTEAEGUOTIKE 0O GAAQL.

3.2. Ot dwdikacieg petapopdc

H odnyia v ta OOpota tpoPfAénel caemg 6Tl To KPATN UEAN VIOYPEOLVTAL VO AGBOVY TO ATOTOOUEVA
pétpa petapopds €mog Tig 16 NoguPpiov 2015 (6pBpo 27 0O0). Ileporrépm, ta KM opeiiav va
kowonomcovv otV Evponaik Emitponn ta vopobetikd keipeva mov gpapudlovv 1 ‘evioybovv’ tnv
odnyia yo ta Bopata. Emedn ta didpopa kpdtn péAn dev tpnoav avtiv v vmoypémon, 1 Evporaikm
Emrpont| xivnoe dodikacieg mapdPoong yia mm un kowonoinon kotd 16 kpatdv peddv.® And ta mévie
Kpan péEAN ov a&oroynbnkav 6to TAaicto tng ékbeong avtng, 1 [todio ftav To povVo Kpdtog PEAOG KaTd

10V omoiov dev xvidnke adikacia ent topafdocet.’

H avtidopaon tov kpotov peldv otnv &vapén tng owdikaciog mapdfacng nrov, woT060, UPKETH
TOKIAOLOPPN. Evih 6ty Avotpia 0 vopog mov petapépet Ty odnyia yio ta Ovpatal! 160nke oe 1oy0 potg
v 1" Tovviov 2016, n Tpéyovca Swdikacio ent mapaPdcel dev €hafe 1dwitepn Tpocoyn amd Ta
evolapepopeva Lépn. Avtd opeidetal mOavOTATO GTO YEYOVOS OTL 1| TAEWOYN IO TOV SIKAIOUATOV TOV
TEPLYPAPOVTAL TNV 001 Yia Yo To OOpaTo VIPYE 1OM TPV amd TN Sradikacio petapopds. Avtifétwg, otnv

EAAMGSa tO yeyovog 6Tt | Emtponn xivinoe Sadwkacio ent mapafdcet iye og amotélecuo 1 vopodetikn

9 Avotpia, Béryo, Bovdyapia, Konpoc, EAAGSa, Dwviavdia, ToAria, Kpootia, Iphavdia, ABovavia, AovEepBodpyo,
Agtovia, Kdto Xopeg, Povpovia, BA. Evpomndikn Emtponn, Awdikocio mapdfacng ¢ EE, dwrtiBetor ot
SevBovon:
http://ec.europa.cu/atwork/applying-cu-law/infringementsproceedings/infringement_decisions/index.cfm?lang_code
=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_date to=28%2F01%2F2016&DG=JUST &titl
e=&submit=Search

10 v Itoia, To vopoletikd Stétoypo yio T HETOPopd TG odnyiac yio Ta OvpoTa eykpidnke otig 15 Askepfpiov
2015 xon té0nke o 100 o115 20 Tavovapiov 2016.

1 Avotproxdg Kaducog Mowikng Atkovopiag Nopog tpomomoinong I 2016 (Tpomomomtikdg Nopo ACCP)
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dwdikacio va "ocvppikvmbel" mpokeévov va gumodicel v Emrponn va cvveyicel ) Swadwkacio emi
napofacetl kot va dwfifdacel v vrdBeon oto Awcaotiiplo g Evponaiknig Evoong (AEE). Avtdc fitav
eMmiong £vag 0 TOVG AOYOVG Y10 TOLG OTTOIOVLE TO VOUIKO TAAIG10 Y10 T VopoBeTikn dtadikacio oty EAAGSa
dev mpndnke €& oloxAnpov kol M dladikocio dnuociag dafovievong oAokAnpmbnke og pio po6Vo
eBdopada.t?

To eninedo g petapopdg g odnyiog yio ta BOpaTa gival apkeTd TOUAOLOPPO GTA AELOAOYOVUEVO KPATY
péEAN avtig ¢ €kbeonc. O avotplokdg vopoBémng petépepe TANPOG OA0L TO SIKOUMUOTO TTOV
Katoyvpmvovioar oty O® Kot ypnoionoince 1 Oodikacio HETOPOPAS TPOKEWEVOL va TpoPel o€
GUVOAIKY] GUGTILOTOTOINGT] TOV SIKAOUATOV oL TTopEyovtal ota Bopota eykinuatikdmrag. Emiong,
otV Italio mpoypotomomOnke mAnpng petapopd g OO oty 1ok vopobesio, ™ mov enépepe apketéc
OeTikég odlhayég otov Itaiiko Kmdwa IMowikng Awovopiag (IKITA), 6rmg yio mapddery o tov akpipéctepo
oploud NG €vvolag Tng ELVTADEING, Kol TNV EMEKTACT TOV EOIKOV UETPOV TPOCTUGiNG TOV 1dtoitepa
eViA®TOV BLUdTEOV KoTd T SLapKELn TOV akpodoemy. Eve (amd v aAAn mievpd) n EALGOa TpoéPn oe
TANPN HETAPOPE TG 0dnyiag tv Bopdtov, dnAadn o ‘EAAnvag vouobétng emédeée va petagépel TOAESG
amo TIc dratdelc katd AEEEl. AVTd 00MYNOE GE EMKPICELS OYETIKG, UE AUPIOTIIES KO 0GOPEIG O10TAEEIC OL
omoieg ypewdlovtov dlevkpivion omv ebvikn vopobeoia. Qotdco, o vouog 4478/2017 Oswpeitar éva
a&loonueimto Ppa Tpog ™MV katevBuvon tng dNpovpYiag EvOc VouLkoD gyypdgov to onoio mepthapuPdvet
OAeG TIG OYETIKES drooporicelg Yia Ta moudid Bopota oty EALGda. Téhog, 1 Boviyapia kot 1 Povpavia
€YOLV TPAYLOTOTOMGEL TOAAEG BeTIKEG aAdayég otV €0ViKN vopobesio 06OV 0popd GTNV TPOGTUGIN TMV
Bopdrav, evod - kaTd To YPOVo TG oOVTAENG TV ekBécemV avd ydpa - dev elxe mpaypaTomondel akoun

TAMPNG LETOPOPE TG 0dNYiag yia To OOpata og £0vikd vopo.

12 Tvvbog oty EAAGSe avt n Stafovievon Swapket 1-2 prvec.

13 H odnyio yio o O0pata petopépdnke pe to vopodetikd Stdtoypo 15 Askepppiov 2015 ap. 212 mov té0nke o€ 1oy
éva pfvo. petd v mpobecpiio mov mpofAémeTal omd TV 0o1yia Yo To O0paTa.

14 Biéne, yia mopaderypa, tov IIpdedpo tov Atknyopicdv Zoikdymv oty EALGSa katd T cuvedpiaon g
emtpomng otig 15.6.2018, mov givan Sabéoun ot devOvvon: hitp://www.hellenicparliament.gr/en/Nomothetiko-
Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73
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4. H vopoOeoio petagopag

To axoéiovBo pépog avtimapafdirer v eBvikn vopoBesio petapopds e odnyiog yio ta Bdpato ota
emAeYLEVOL KPATN WEAN LE OTOXO TOV EVIOMIGUO OLOPOPETIKMY VOUIKOV TPOKTIK®OV KAODS Kot KOwhdv
npokAncemv. H tpdtn vroevotnta mpocdiopilel Tov vopikod opiopd tov «B0H0ToG EYKANUOTIKOTITOC) OE
Kk@0e kpdtog péAog Kot mopéyel T Pdon yuo Tig akdlovbeg vogvotnTeg. Akorlovbmg, ot daTdEelg Tov
petapépovy 1o apbpo 22 OO - atoukn aE0AOGYNOT Y10 TOV EVTOTICUO EWIKOV avayK®V TPooTociag - Oa
a&lohoynOel kar Bo avtimopatedeil. Télog, Ba evtomiotobv Ko Bo tebovv e GUyKpion 10 dkaimua
TPOCTUGING TOV TUIDV OUHATOV EYKANUATIKOTNTAG KATH TN JdpKELD TOWIKMY dtadikaciav (dpbpo 23-
24 00), kobhg kot To dikaimud Tovg Yo TpdcoPacn katl VTooTNPIEN ard TIC VANPESIES VTOGTAPIENG TOV

Boudraov (apbpa 8-9 0O).

4.1. Nopkdg optopdg tov Bopotog eykAnpuotikng tpaéng: ApOpo 2, mapd. 1, OO

370 TP®TO KEPGANI0, 1 0ONYia Yio To OO paTo TEPIEYEL TIG YEVIKEG O1ATAEEIC TNG, GCUUTEPIAAUPAVOUEVOY TV
OTOYMOV TNE KoL TOV VoKDV oplopmv. Edd dievkpiviletatl 6Tt moidi - yio Toug 6komong ¢ 0dnyiag - eivar
omo10d1moTe TPOSMTO KAT® TV 18 £1dVv.t° EmmAéov, ) odnyia yio ta OOpora opilel capmg motog Osmpeiton
Ovua, evtog Tov mESIOL EPOPUOYNG TNES 0ONYIOG, KO, GUVET®MC, TOLOG TPEMEL Vo ival dIKOoVY0g TMV

SIKOLMUATOV TTOL avapEpovTal 6Ta Enopevo Tunuato. Kotd avtiotoryia, Bopa sivat:

1. «To @vowod mpoéowmo to omoio vréotn {Nuic, COUTEPIAGUPBAVOUEVHS THG COUOTIKAG, WUYIKHG 1

ovvaroOnuotikng PAaPns 1 otkovouikng {nuiog n omoia mpokAnOnke arcvbeios amd aliomoivy mpaln

2. uéAn ¢ okoyévelog mpoowmov o BavoTos Tov omoiov mpokinOnie amsvleiog awd aliomoivy Tpady
Ko To. omolo. Eyovy vrootel {nuio. eCoutiog 00 QoVATo TOL EV A0Y® TPOTHTOV.

Apbpo 2, wopa. 1. OO

[Topdti dev 0MOTEAEGE OVTIKEIUEVO QVTNG TNG LEAETNG 1) TTO EVOEAEYNC GLLNTNOT] TOL VOUKOD OPLGHOD TOV
Ovuatog eykAnuatikOTNTOC, £ivorl amapoitnto va yvopilel kaveig to motog empeital OOpo eykANUATIKNAG
TPAENG OtV Yivetal ovapopd 6T SIKALMUATE, TTOV YOPTYoUvVToL 6g BOLOTH EYKANUATIKOTNTOG 1 OTO OO
Ovpata eykANUATIKOTNTOC. XTIC EMOUEVES EVOTNTEC, N TTapovoa ékBeomn Oa ypnoipomnolel tov yevikd 6po

Bopa yopic va avardetor to 10taitepo (Vvoukd) mhaicto kdbe ydpog, TapoTl SoPOS VILAPYOVY dLoPOPEC (BA.

15 0 opiopédg owtdc ypnoipomolsitar emiong otav avapépetal oe va modi 6o Thaicto g mapovsag Ekdeoc.
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Tivake TOPOKATO). Xe YEVIKEG YPAUUES, ®OTOGO, umopel va datvnwbel 60Tl OAOL 01 OPIGHOL TOPAKAT®

TANPOLV T1G EAdYIOTES Ot OEL ToL opiletl | odnyia Yo Ta BdpaTa.

Xopa AvTicToyyog vopog Nopikég opiopoég Tov 6pov «O0pa»
Avotpia ApBpo 65, Topda. 1 (o) « Odpoza wov Biyovrai 1diaitepa.: kaOe Tpoowmo woL Eyel vmootel Pio
(AKTIA) N emKivovVy EYKANUOTIKY OmEIL) pECw adlOTOIVHG TPALHS TOD

olompayOnke ex mpobéoews N Exel vmootel PAafn n oeCovalikiy Tov
OKEPALOTNTA 1] ] GECOVOAIKH TOV avTOOLGOETN ) TPOTTO TOV OTOLOD N
TPOCOTIKY ECOPTHON UTOPEL VO. EYEL VTOCTEL EKUETOAAEVT LLETO. ATO THY
1€AE0N OTOI10.00NTOTE OO TIG TPOAVOWEPPEioes aliomoIves TPOLELS.

(B) Zvykexpiuévor ovyyeveis evog mpoommov, Tov 0moiov o Havarog
wpoxAnOnke amo aciomorvy mpaly. (cvlvyog, advipopog, €& aiuatog
OVYYEVELS, A0EAPIR)

() Kabe drlo mpoowmo mov vméory dueoa 1 Euueco. flafn amo pio
al10moIvy TPALH.» (LETAPPOOT OTO TOV GOVIGKTH)

H 6udkpion peta&d oautdv Tmv S1opopeETIKOV Katnyopltdv Bupdtoy Exet
Wioitepn onuacioc 6oV a@opd TO OKOIOUN SMPEAV VOUIKNG Kot
YLYOKOIWMVIKNG VITOGTNPIENG.

Boviyopia ApbBpo 74 BKIIA «Obua eivor t0 TPoowmo, 10 omolo Exel vrooTEl ypnuaTiky 1§ NOKn
plafn omo v eyrAnuotiky mpoln. Xe mepimtwon Boavarov Tov
TPOCOTOL T0 Jtkalwue. avto Oa petafifaletor oTovg KANPOVOLOVS TOV. »

O opiopdg awtds, MG K TOVTOV, vl APKETA gVPVG Kot Ba LTopovoe
emiong va TepthapBavet PLEAT TG oKoyEVELas EVOG dpecov BdATOG.

EALGOQ ApBpo 55, mapd. la, | Zopueova pe tov véo Nopo 4478/2017:

Nopog 4478/2017 «(a) Q¢ «Bopo» voeitai:

1) TO PVOIKO TPOTWTO, TO OTOLO VTETTH (UL, TOUTEPIAOUPOVOUEVHS THS
Brafne tov owpoarog 1 s vyeiag 1 e s 1 e nOixic frapns i wme
okovouikng {nuioag, N s otépnong s eAevbepiog tov, n omoio
TPOKANOnKe auéows omo aliomoivny mpady,

11) 01 0IKEIOL TPOTWDTOV, 0 BAVOTOS TOV OTOIOV TPOKANONKE AUECDS ATTO
ac10morvy mPaln Kar o1 0molol EYovy aliwan yPHUATIKNG LKOVOTOINoNS
AOy@ woyikng oovvyg, adupwvo. ue tov Aotiko Kwowca i teAodoay o
aueon viikn arlnleéoptnon e ovto.»

IIpwv amd ™ petapopd TG 0dnyiag yio Ta BvpaTo dev vANPYE OPLoUOG
OV Opov «BVOUAY oTNV EAANVIKT VopoBeaioL.
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TtoAio

OTECT

ApBpo 90 IKTIA

H wolikn vopoBecio dev avapépstor otov 6po Odpa, aAld oto
«TPOGMOTO TOV VPIGTATAL TIG GUVETEIEG EVOG EYKANUATOS) (TO AEYOLEVO
“persona offesa dal reato”). Xopewvo pe 10 Vopkod opiopd, To
npdowno offesa dal reato eivor o kGToy0g TOL EVVOLOL GLUPEPOVTOG
7OV TTPOCTOTEVETOL OTNV TOWIKN O10TaEN 1 omoia Exel TopaPlacTei.
Moévo otav to persona offesa aockfosl oyoyn yo omolnuioon
avayvopiletar ©¢ péPog g mowikng oladkaciog. Xvvifwog Tto
persona offesa ocvpminter pe tov evéyovia ektdg omd OPIGHEVES
MEPIMTOCELS, OM®OG M avOporoktovia, 6mov 1 amevBivetar GTOVG
OLTOVVTEG GLYYEVELS.

Pouvpavia

ApBpo 78 PKIIA

ApBpo 24, mopd. 1
PKIIA

>t povpaviky vopoBecio dev vmapyel opopds Tov dpov Bvpa.
Yvvifog t0 B0ua avaeépetar @ paptupag (edv yvopilel kdmolo
YEYOVOG 1 TEPIOTOOT GYETIKA pe v vobeon) 1 og {nuwbeic (gav
VIEOTN copoTky M nbwr PAAPN 1 omowndnmote VAN (nuic ®g
QMOTEAEGLO, EYKANIOTOC, KOTA TN CULUUETOYN TOL TPOCOTOL GTN
dadkacio.

4.2. Atopukny a&odoynon towv Qupdtov Yo Tov EVIOTIGUO EWOIKOV OVAYKOV

TPOCTAGIOG
Metagopa tov ApOpov 22 00
Avotpia BovAyapia EAAGSa ItaAia Poupavia
'Exel petapepOel Agv €xel 'Exel petapepOel 'Exel petapepOel H atouwr| a&loAdynon
ApBpo 66a AKTIA petapepOel ApBpo 68, Nopog UEPLKWG UTLAPYEL LOVO GTNV
4478/2017 ApBpPo 90-TETApTO mepintwon TS

, , BupdTwv oeEoVAALKNG
O IKIIA tapExeL otoyeia

, , KOKOTIO(NonG 1
OV TPETEL VA AN@BoVV

, €VS00LKOYEVELAKNG
VoYM ya tTnv

loc
a&loAdynon Plas

Kot v mepiodo g oOvTaEnG TV ETUEPOVS LEAETMV avd ydpa, 1 Bovdyapio ntav n uévn xdpa o ta

névte afloloyovpeva kpatn HEAN 1 omoia dgv giye evompatdoel o apbpo 22 g OO cto efvikd g
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8ika10.1® Ttov oyeticd vopo vapyovv peptkd pétpa mov viobeTOnKav ot Sradikacio peTaPOpac TS
odnyiag oto eBviko dikalo, 1| omoin eVeOUATOVEL OPIoUEVES GLUBOVAES 0td To GpBpo 22 OO, ®GTOCO AVTES
ot vopobBetikég mpoomdfeleg e&akolovbovv vo unv emopkovv yio vo OempnBel 6tL n didtaln avt) €xel
petapepbel cwotd. [Mapodtt ovte ot Povpavia vrapyel kavovag mov va aviikatontpiletl to dpbpo 22 OO,
EVTONTOLG VTTAPYOLV dVO VOUOL - 0 €vag amevbivetal o€ Toudld Bupate GeEOVAAKNG KAKOTOINGNG KOl O
dAoc ota Tardid Ovpate evdooukoyeveloxnc Blogl’ - o1 omoiot kabiepdvouv TV vroypémon SeEaymyng
aTopIkNG a&loAdyNong TV BUUATOV TPOKEEVOD VO EVIOTIGTOVY Ol E10IKEG AVAYKEC TPOGTAGIOG TOVC.
"Eto1, ta mondid Oopoata GAA®Y HOPP®OV EYKANUOTIKOV TPAEEmV eV VTTOKEIVTOL € OTOUIKT a&loAdYNoN G
Pouvpovia. Zopewovo, pe To ve1oTapevVo TANIG10, 1) ATOUIKT a&loAdyNon TEPIAaUPAVEL DO GTAdLO: L0 TPDTN
apykn a&loAdynon mov deEdyetal amd TIC TOTKEG OPYES TPOOTAGING TMV TUOLDY: KOl GTI| GUVEYELD L0l

70 OAOKANP®UEVT KO TOALIIAGTATH A&LOAOYNOT) TG KOTAGTAGTC TOL Todlov 60uatog.

MoAovoTtt obte oty ItaAia vadpyel pntq ddtaén petapopdsg Tov apbpov 22 OO KOTA TO YPOLUL TOV
vopov, otnv Tpdén vapyel po atokn agoloynon. Eivar kabnkov tng mpdtng apyng mov EpYETal G
emapr He To O0pa va SieEdyet atopr| aE10AGYNGoT Y10 TOV EVIOTIGHO EISIKMOV avoyK®V Tpootaciog.’® Tty
TtaAia, ta mwadid Bvpata Oempovvtat ex Tov véuov (eX lege) diaitepo gvdimto. Avaloya pe T0 160G TG
a&1démowvng TpaEng, TOLG YOPNYOUVTOL OPIGHEVE, EIOIKA UETPO TPOGTAGIOG UE Pdon ToV vOuo. Te OAEC TIC
GAAEC TEPITTAOGELS, M OTOUIKT aELOAOYNON TV SOV TPEMEL Vo KaDopilel ol E101KA PETPU TPOSTAGIOG
TPETEL VO EQAPLOGTOVV (€V TPOKEIUEV®). Evd vtdpyovv KateuBuvtnpleg ypopUES KOl TPMOTOKOALO GYETIKE
LLE TOV TPOTO Sle&aryyng TG OTOUIKNG ASI0AOYNONG O TEPLPEPELNKO EMMEDO, TO 1TAAIKO £BVIKO diKato dev
TPoPAEmEL cuYKEKPLUEVES daTdEELS OV Vo dlevkpvilovy molog mpénet va dteEdyel TV a&loloynon Kot Ue
OOV TPOTO TPEMEL VTN Vo AopPavel yopa. Qg anotéAeso, akoAovBovuvtal S1APOPES TPUKTIKES Kol

dwdikaociec og OAN TV ItaAia.

16 Tougmva pe perét mg Yanpeoiog Epevvac tov Evpondikod Kowvopoviiov, n Boviyapia kot ZhoPevia eival ta
povo Kpatn péEAN mov dev €xovv e@apuridcel to apdpo 22 OO otig ebvikég toug vopobeoiec. BA. EPRS - Yrnpeoia
KowoBovievtikdv Epevvav tov Evponaikod Kowvofoviiov, Odnyia 2012/29 /EE yia 1o Atkoudpoto TV Oupdtov:
Evponaikn agoddynon epappoyng, Aekéupprog 2017

17'1) «MeBodoroyio-mhaicto yio TV TpdAnyn Kot mapéuPoon otov Topée g mondikng Piag kot g Blog katd Tmv
OV 2) «AlEmOTNHOVIKY Kot ToAveBVIKT pneBodoroyia mapéupaons yio ta maidid mov ektifevtat kot ennpedlovron
oe Emyepnolokod Piockov Kataotdoesig oty gpyacia, ota moudid Bvpata gumopiog avOpdnov, Kobdg Kot o€
Povpdvoug avilkovg petavaoteg, Bopato GAA®V Lopeav Plag 6TV EXIKPATELN GAADV KPOTOVY.

18 Mapodotéo D3.11 'Exbeon oyeticd pe 11¢ atopkéc pedodoroyieg afoddynong modidv Qupdtov eykANpaTKOy
mpa&ewv oty Itoiia.
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H Avotpia kor m EAAGSa éxouv swcaydyst véeg dwotdéelg mov puBuilovv v atopukn otadikocio
aE10AGYNONG Y1 TOV EVIOTIGUO EWOIKMV OVAYKOV TPOGTAGIOG KATA T O1APKELN TNG OLULOIKAGIOG LETAPOPAG.
Kot ota 6vo kpdtn péln, ta moudid Bopoto Bewpodvial ex tov vouov (ex lege) Bopoto pe e181kég avayKeg
npootaciog. Emiong, o0te 1 Avotpio ovte 1 EALGSa eionyaryav dtataéelg mov puBuilovv v papproyn g
atopkng a&loAdynong oty mpasn, Wing yo. to i Oa wpénel va degayetal. Eva, £tol, kal ot dvo
dradtkaoiec atopkng agloAdynong £XOVV OpPIGUEVEG OLOLOTNTES, VITAPYOLVV ETIOTG S10POPEG GTO ECMTEPTIKO
TOV TPOTOV UETOPOPAC: TNV AVOTPia, TPOCIIOPICTNKOY GUYKEKPLUEVO KPLTHPLO TO OToio. TTPEMEL va.
EMKPOTONV CMPEVTIKG (oTE Eva BOua va Bempeital Wiaitepo evdimto BOua. Znv EALGSa, amd v GAAn
mAgvpd, kabopioTnke Evog AETTOUEPTC KATAAOYOS KPITNPIMV TOV ATOTEAEL EVOEIKTIKT TOPAUETPO VIO TOV
TPOCOOPIoUO TOV EWIKOV avaykdv Tov Bvudtov. Emmiéov, n avotplakr vopobecio dev mpoPAiémel
SOTAEELG GYETIKA LLE TNV QPUOSLOL 0PN Y10 TNV TPOYUOTOTOINGN TG ATOUIKN G a&loAOYNONG, EVO 1) EAANVIKNY
vopoBesio opilet 60T ta Avtotel ['papeia [Ipootacia Avilikev Gvudtov eivor appodio vo tpofodv oe

atopkn a&loAdynon Todidv Bupdtoy eyKANUATIKOTN TGS,

Avotpla: petagopd touv ApBpov 22 00

Yriapxet atouwkny agoloynon | Noat ‘OAa ta Bvpata £€govv To Sikaiwpa o€ ykaipn afloAdynon wote va
yla 6Aa ta Bupara; TPOGSLOPLETOVV OL ELSIKEG AVAYKEG TIPOGTAGING TOUG.

Molog Ste€dyel tnv aflohoynon; | Aev umtapyel kapia voptkn Sidtaén mov va kabopilel tnv vtevBuvn apx
yia T Steoywyn g aloAdynons. tny mpdn, ackeital kupiwg amd tny
actuvouio.19

Ynapyouv Slatatelg mou | OxL
puBuicouv oV TPOMOo
Sle€aywyng tng agloAdynong;
Mowa kputipla mpenel  va | Ta Bvpata £xovv Sikaiwpa Eykalpng a&loAdynong yla va Tpocdlopicouvy
Aappdvovral umoPn Katd TNV | TG EOIKEG AVAYKEG TPOOTACING TOUG avaAoya He Tnv nMAkie, T
afloAoynon Twv  E8IKWY | CLVALCOMUATIKY KATAOTAOT KAl TNV KATACTAOT TNG VYELAG TouG, Kabwg
QVAYKWVY TTPOOTAGLOG; KoL TO LSLaiTePO €506 KAl TIG TIEPLOTAOELG TNG A&LOTIOLVNG TIPAENG. AUTEG oL
TPOUTIOOETELG TIPETIEL VA ETIKPATOVV CWPEVTIKA. 20

Oewpoulvtal ta maldid Bupata | Nat
dlaitepa  evaAwta €K TOU
vouou (ex lege);

1 Béne Mapadotéo perétn D3.9 oyeticd pe Tic atopkéc pedodoroyieg afohdymong moudidv OUHATOV EYIANUATIKOY
Tpa&ewv oV Avotpio.
2 ApBpo 660 ACCP

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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BouAyapia: petagopa tov apbpov 22 00

Ymdpxel otopikr) afloAoynon
OAWV Twv BupdTwy;

Oxt. ZOppwva pe to pbpo 144, mapa. 3 BKIIA 1 Swadikacio atopikrg
a&loAdynonG amoTeAEl TPOALPETIKO Prjuat 0TO TAAIOLO TNG TOLVIKNG
Stadkaciog. H Stdta&n eivat KavovioTikr), OXL UTTOXPEWTLKTY.

Motog Ste€ayel tnv afloAoynaon;

Toppwva pe T SlOTUTIWON TIOU TEPLYPAPEL TN SlaSIKacia ATOUIKNG
aloAdynong otn Bouvdyapia, v atopkny afloAdynomn Sie€ayel évag
EUTIELPOYVOLOVAS HAPTUPwY. O EUTIELPOYVOUOVAS HapTUpwV SlopileTal
aTo To AIKAOTIPLO KATA TEPITITWOT).

Yndpxouv Slatactelg mou | OxL

pubuitouv oV TPOMOo

Sie€aywynig tng agloAdynong;

Mowa Kkputipla TPEMEL  va | XTo mAalolo Tng mowikng Stadikaoiag, Sev £xouv kKaBopLoTEl KpLTpLa IOV

AapBavovral umoyn Kotd thv
aglohdynon WV €L8LIKWV
QVOYKWV TpooTaciog;

TPETEL va Aapfavovtatl VTOYN Kata T SLEaywyn ATOULKNG a§LoAGYNONG.

Oswpolvtal ta matdia Bupata
Olaitepa  evGAwta €K TOU
vouou (ex lege);

YmApxeL oTopkr afloAoynon
OAWV TwV BupdTwy;

0 vopog bev opilel pnta o0TL Ta madla Bvpata eival Wlaltepa vdAwTa,
QAAQ M CUCTNUATIKY EPUNVELX TOU VOMOU UTOSEKVUEL OTL TPEMEL VX
Bewpolvtal wg TETOLA.

EAAGSa: petagopd tov apbpov 22 00

‘OAa T BUpATO VTIOKELVTOL OE EYKALPT KOL ATOMLKI] OELOAOYNOT Yla V&
EVTOTLOTOUV OL ELSIKEG OVAYKES TIpooTaciag Tous. QoTtdoo, 1 Siatatn Sivel
TPOTEPALOTNTA OTNV TPOOWTILKI] KOl EMAYYEAUATIKY €AgvBepla Twv
SIKAOTIKWOV apXWwV €Vvavil Tng atopkng ofloAdoynong. EmmAgov, 7
Tapamoputy] OOHATOG 0TS apuodieg apxég mov SLEEAyouV TNV ATOWLKY
a&loAdynor EaPTATAL ATO TNV ALTNOT TAPATOUTTG TWV BUPATWVY.

Motog Sie€ayel tnv aflohdynaon;

Yty Tepimtwon malslwy OUHATwY EYKANUATIKOTNTOG, To AUTOTEAT
Ipageia Mpootaciag AviAikwyv Buudtwy givatl appddia yio T Ste€aywyn
TWV ATOUK®OV ELOAOYT|GEWV.

Ynapyouv Slatatelg Tou
puBuitouvv oV TPOTO
SLe€aywyng tng agloAoynang;

OxL

Mol KkpLtpla  TPEMEL v
AapBavovral umoyn Katd tnv
afloAoynon WV elblkwV
OQVaYKWV TTPOOTACLAG;

H eAAnvikr] vopoBecia amaplOuel éva oAU AETTOUEPECTEPO KATAAOYO
KkpLmpiwv o€ oxéon pe tnv odnyia yia ta Opata mov amoteAsi tn Bdon yia
™V atoptkr] a&loAdynon. Ta kpLTrpla auTd, WoTOG0, SEV Elval EEAVTANTIKA
KOl QTOTEAOVV EVSEIKTIKEG TAPAUETPOVG TOV TPETEL v Aapfavovtal
VTIOYM Yl TOV TIPOGSLOPLOUO TWV ELSLIKWV avayK®V Twv Bupdtwv. XTig
TEPIMTWOELG TALSLWV BUUATWV EYKANUATIKOTNTAG, SV0 TIAPAYOVTESG £XOVV
Slaitepn onpacia: N WPLLOTNTA TOV TaLSLoU KAt oL emMLBVNIES TOV.

“ This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Oewpouvtal ta moatdd Bupata
dlaitepa eVAAWTA EK TOU
vouou (ex lege);

YIApXeL OTOMIKN afloAoynon
OAWV Twv Bupdtwy;

Not

[taAia: petaopd tov dpbpov 22 00

Agv VTIAPXEL PNTN VOULKT] SLATOEN TTOV HETAPEPEL TO GpBpo 22 6TO Yphpupua
TOU VOpOU. ZTNV TPagn, Ta BOPATA VTTOKELVTAL OE ATOWULKT AELOAGYN 0T OTOY
Bewpovvtal 1dlaitepa EVAAWTA, CUUTEPIAAUBAVOUEVWV TWV AV ATKWV

Motog Ste€ayel tnv afloAoynon;

Agv vmtapyet voutkn dtatadn mov va kabopilel tnv veELBLYN apyn yia ™)
Ste€aywyn g a&LloAdynong. Ztnv mpagn, aokelTal KUplwg amo TIg apUOSLES
Onuooteg apxes (OIKAOTEG, €LOAYYEAELG, KOWVWVIKEG UTMPEOLEG Kal
SIKAOTIKY aoTUVONLD).

Yndpxouv Slatatelg mov | OxL

pubuitouv Tov TPOMOo

Sie€aywynig tng agloAdynong;

Mowa kputipla  mpémel  va i Oplopéveg evdelEels mapéyovtal and to apBpo 90 - tétapto IKIA aArd

AapBavovral umoyn Kotd thv
a€lohdynon Twv EL6LKWV
OVOYKWV TTpoaTaciog;

€LVl APKETA YEVIKEG, TOTILKA LEPUUATA KAL 0PYAVWOELG £XOVV TIPOCTINON OEL
v avamTOEOUV SIKA TOUG KPLTTPLaL.

Oswpoulvtal ta matdia Bupata
dlaitepa  evGAwta €K TOU
vopuou (ex lege);

Nat, amo to apBpo 90 - tétapto IKIIA.

Povpavia: petagopd tov apbpov 22 00

YmApxeL oTopkr afloAoynon
OAWV TwV BupdTwy;

H Povpavia StaBtel eBVIKEG SIATALELG OXETIKA |LE TIG ATOMKES SLASIKATLES
a&loAdynong kal ta eldika pETpa. QoT000, oL Slatdéels auTég Sev Loyouv
yla 6A0UG TOUG TUTIOUG EYKANUATWY KATA Twv TalSlwv. Ol UTIAPYXOVOES
Statatels eival Stabéoipeg oto mAaiolo g «Mebodooyiag-TTAaiolo yia tnv
[poAnym ko Mapéppaocn oe Ocpata Modikns Biag kat EvSooikoyevelakrg
Biag» kat v «IloAvtoueakr) kat Atopyavikn EmepBatikn MeBodoroyia yia
Ta Taldld Tov  exTiBevtal kal emmpedlovtol A0  KATOOTAOELS
eMyelpnotakoy Kwwdlvou péow NG epyaciag, kabBws kat Pouvpavwv
QVNALK®WVY HETOVAOTWY, BOpata GAAwV pop@®v Blag oTnVv EMKPATELX
AAAWV KPATWV».

Motog Ste€ayel tnv afloAoynaon;

H apyxwkn a&loddynon Sie€ayetal amd t levikn AevBuvon Kowvwvikng
Bonbelag kat IMpootaciag tov IMaidiov. MOAG yivel n kataypa@ g
uTo0eonG kat oAokAnpwOel N apxikn afloAdynom, TPAYUATOTOLEITOL
AETTTOUEPNG, OAOKANPwWMEVN kat moAvdidotatny ofloAdynon TG
Kataotaong Tou matdlov Bupatog. O Atevbuvtrg tng FAKBIII (GDSACP)
opileL 1 Slopilet Evav SlaxelploT) VTTOBECEWY IOV PTOPEL VA aTtac)OAE(TOL
amo To (Spupa 1 ATO AVAYVWPLOUEVO BLWTIKO POPEN/SIATILOTEVUEVO U
KUBEPYNTIKO OpYyavVIoHO 1 aTO QVEEAPTNTEG HOPPEG GOKNONG TOU

ETAYYEALATOG TOU KOWWWVIKOV BonBol Ttov avayvwpiletal amd To vopo.

“ This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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Ynapxouv Slatatelg mou | OxL
pubuilouv oV TPOMOo
Sie€aywyng tng agloddynong;

Moo kputipla.  Tpémel  vo | Agv elvat vdpxovy e18ikég SLaTAEELS IOV GYETICOVTAL |LE TO TIOLX KPLTTPLO
AapBdvovtar urdPn katd tnv | Oa TpEmeL va An@Bovv uTtOYn Katd TV A§LOAGYNOT TWV ELSIKOV AVAYKWDV
a€lohdynaon Twv eldikwy | TpooTaciag.

OVOYKWV TTpoaTtaciog;

Oswpoulvtal ta maldid Bvpata | Nat
dlaitepa  evGAwta €K TOU
vouou (ex lege);

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4.3. Aikaiopo 6tnv tpoctacio TV Todidv QupdTov eyKANUOTIKOTNTOS KOTA TN

OldpKELN TOV TOVIK®V J10OTKOGIOV

H petagopd twv apbpwv 23 kat 24 00

Avotpia BovAyapia EA\Goa Itodria Povpavia
"Exovv petapepfet "Eyxovv petoapepbel ‘Exovv petagepfel | ‘Exovv petapepbet "Exovv petapephel
ApBpo 66a, Topd. Hepukig (oxed6v avtohetel) Apbpa. 190, HEPTKAMG

2 AKIIA Apepo 139, napd 10 ApGpo 69 N(')HOQ 351, 362, 392’ K(lT(lKSpu(l’[lGuég e

Apbpo 280,mapd. 6 on” aptd. 398 IKIIA L0 GELPEL
ApbBpo 140, mapd. 5 4478/2017 GLYKEKPILEV®V VOUL®V
BKIIA

Evd olo T a&loloyovpeva, kpdtn péAn oto miaiclo g ékbeong avtg siyov eEacearicel oto Bopata
0pIoUEVO aptBpd dukaioudtev cOueova 1e ta apdpa 23 kat 24 OO 1M TPV od T S1dtKaGio, LETUPOPUC,
VIPYOV UEYOAEG O10QOopEG UeTaED TOV EMTESOV KOl TG TPOOTUGING TV €V AOY® dtkaumpudtov. Katd
OULVETEL, oot ONKE S10QPOPETIKOC aPOUOG LETPOV LETAPOPAS (08 KADE YDPa) TPOKELUEVOL Vo TP OovV
ol gAdyloteg mpodiaypapéc mov opilelt m odnyla Yoo ta Bduata. Xtnv Avotpia, yio Topadsryua, To
neplocdTEP 0o TO, dkaidpato wov kabopiloviar and v OO NON vanpyav TPy and ) Sladikacio
petapopds, eved ot Bovdyapia oty OO vanqpyav povo o dikoidpoto tov Oeomiotniay and 1o dpdpo 24
(edwcd pétpa yio ta Toudld OOpOTO EYKANUATIKOTNTOC) 6T0 €Bvikd dikato. Evtovtolg, 6Aa To kpdtn péin
avEAUPOV OYETIKEG EVEPYELES Y10 VO LETAPEPOLY 6TO €BVIKO dikato Ta dpBpa 23 kot 24 g odnylag yio o

Bouara.

H Boviyoapia kot 1 Povpovia petépepay povo pepikag ta dpbpa 23-24 OO oty eBvikn vouobesio. Xt
BovAyapio vapyet pia daitepn mpdxino, STt dev veioctotol dtadtkacio atoutkng a&loAdynong (apbpo
22 00) ot ebvikd eminedo. Q¢ €k ToVTOL, deV ival CAPES EAV T EOIKE HETPA TTOV VITAPYOLY YOPTYOVVTAL
oe O6ha ta evdrota Bopata. Emmdéov, n foviyoapikn vopobecio dev mAnpol apkeTéc amd TG eAdyIOTES
Tpodaypapég mov opilovtar oty odnyia yio ta GOHOTA, OTMG Y10 TOUPASELY O EYYVTGELS Y10 TNV TPOCTOCIOL
g WIOTIKNG {oNg TV Bupdtov 1 Tn SLVATOTNTA VO ¥PNCLOTO0VY GUVOECHO Bivieo MG HEGO OTOPVYNS

NG OMTIKNG ETAPNG LETAED TOV BUATOG KO TOV dPAGTN KATA T SIPKELD TNG CLUVEVTELENG GTO OKPOATTPLO.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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> Povpavia, ot avtictotyeg S0TAEELS £(0VV KATAKEPUOTIOTEL GE P GEPE EWOKDV VOL®V, OV ETioNG eV
KOADTTOOV TIG EAAYLOTES TPOdLaypapég mov opifovtal otnv odnyia Yo ta Bopata. Katd v mepiodo g
ovvtaéng g £kbeong TV YOPOV, ®GTOGO0, Evag VEog VOpog Ntav vad Béomion, o omoiog oToygvel va

EMEKTEIVEL TO SIKAUDUOTA TOV BLUATOV TNG eYKANUOTIKOTNTOG 0T Povpavia.

O eBvikég perétec yopdv ogiyvouv OTL oplopéva amd T EMTEVYUOTO TPOEKLYAV OO TIG JOIKAGIES
petapopds ota emAeypéva kpdtn puEAN. Opiopéva Kpdtn pEAT 16N yayay véa SIKOLONATA To Onoio Ogv
VIPYOV TPV omd 1 dradtkacio petapopdc. H EALGda, yio mapdderypa, elonyaye pio vEQ TPOKTIKNY Yol TV
eétaon tov Touddv BuHATOY EYKANUATIKOTNTAG TOL €iY0V VTOGTEL AOIKNLOTA KOTA THG TPOCMIIKYG Kot
yevetnolag ehevbepiag toug (ApBpo 77, Nopog 4478/2017), (TpakTik) TOL OTOTEAEL LEYAAT ETEKTOOT TMOV
dkaopdtov tov toudwy Bvudtov oty EAAGOa. Emiong, emektdOnkav opketd mpodmapyovra
MKIIONOTO KOl TOPU YOPNYoOVTOL GE VPVUTEPT oudda Bupdtwv. Téhog, n Sadikacio petapopdg Exet
OONYNOEL OPKETO KPATN WEAN O M0 GUGTNUOTONOINGY] TOV OKOIOMNATOV TOV Ovpdatov
EYKMPOTIKOTNTOS. TNV Tepintoon g Avotplag, To TPOUTAPYOVTO OIKOIMUATE GUVOWIGTNKOY
ovoTnHaTIKd o€ €va apbpo Tov AKITIA (apBpo 660, mapd. 2, Tov ATIKA). Eniong, otnv EALGSa Oecniotnke
apBpo mov kabopilel v mAeloynEic TOV SIKUIOUATOV TOL TUPEXOVTOL 6TA BOUOTH EYKANUATIKOTITOGC

KTl TN 018pKEL. TG TOVIKNG dtadikaciog (dpBpo 69 tov Nopov 4478/2017).

O1 exBéoelg avd xdpo ETIoNG OTOKAADTTOVY KOWEG TPOKANGELS TG METAPOPAS TG 0dnyiag yio Ta Bvuata.
Mo onUavTIK TPOKANON GLVICTA 1] EVOOUATOGTN TS 00N Yias Yo To Ovpate oTnv TPovmapyovca
g0vii] vopoBeoia. AOY® TV S10POPETIKMOV VOLUKDV TAUGI®OV KOl TOV TPOVTAPYOVI®OV SIKAOUAT®V, 1
peTapopd TV TPoTOI®V oV opilovtal otV odnyia Yo ta Bdpata oto €Bvikd dikato omotelel cuyva
dvuokoro eyyeipnua. ‘Eva kodo mapddetypa yio va kotadeiovpe avtég Tic mpokinoelg eivan 1 EALGSa. H
EAMGSa emédlele va petapépet dtdpopa omd ta dpbpa tng odnyiag yo ta Bopata oxedov katd AEEN otV
eMnvikn vopoBeoia. [Tapodrio mov n dadkacio ot B propoHoe va xpnouedost yio Ty eEac@Aaion g
TANPOTNTOG TNG UETAPOPAS, ElXE EMIONG MG OMOTELECUO TN KUETAPOPE» OCAPEIDOV OO TV 0d1yia Yo Tal
Ovpata 6to EAANVIKG £0ViKO Sikato mopd v amocapvicr] .2 EmmAéov, 1 KUPLOAEKTIKY UETAPPOO

OPIoUEVOV Op®V EMKPIONKE O EMOYYELLOATIEG MG AVTIQUTIKY LE TNV EAANVIKT VOULKT opoAoYyia.

2L'Bvo mapddetypa givar 1) S1otdmoot "1o cuppépov Tov moidiod" mov petapipOnke Katd Ypaupo and o pdpo 1
0.0 oo apbpo. 54 GCCP.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.

22]



Y E-PROTECT

Mo GAAN TpoOKANON amoterel 1| TPAKTIKY EQAPROYT TNS EBVIKIG vopoBesiag petapopds. Evo ta kpdn
Ba umopovoay va BecTicovV avVTIGTOLES SIUTAEELS GTO YPAULLO TOV VOUOL, 1 IKAVOTNTA TOVG VA ETLPAAAOVLY
Ko v EQapUolovy onTég TIG S1aTdEelg VITOKELTAL 68 S1apopeTiKéC mpokAnoelg.?? T mapdderypa, evd o
Itolog vopoBétnc petépepe OAeg TIg omantovpeveg dtatdéelg mov kabopilovion amod to apbpo 23 kot 24 OO
070 €0VIKO dika10, VEPYOVY CNUAVTIKES ATOKAIGELG HETAED TNG EQOPHLOYNG TOV VOU®V OVTMV GTIC O1APOPES
meployEg g Itokiog, ol omoieg Exovv 00N YNGEL 68 LYNAO PUBUO KOTAKEPUATIGHOD. AVTO 1GYVEL 13104TEPO
oV mepintwon ¢ didtaéng mov kabopilel TV amoeLyn eMoE®OV HeTald TOL dPACTN KOl TOV Todlo
Ovuartog (4pOpa 351, 362 IKIIA). Ztnv mpdén, 1 dtdtaln avt 0ev UTopel va ePapUOGTEL TAVTOTE AOY® TOV
Ot dev vIapyovv EEYmPLoTEG €1G0001 Kol AOY® TOV OTL Ol XPOVOL 0KPOAGNS TOL BVNTOC Kot TOL dpAGTN

GUUTITTOVV.

M mapopoto katdotaon entkpotei kot oty EALGSa: Mo veostcoyBeica didtaln oxetikd pe v e&étaon
TOV TS0V Bopdtov a&ldnovov Tpaéeny Katd TG TPOSHOTIKNAG 1 YEVETN oG eAevBepiog Tovg kabopilel
UE GOENVEIL TO 7OL0G, TOV, TOTE Kol WAOG 1 cvvévievén OBa AdPel ydpo Kot devkpvilel 0Tl €vog
EUTELPOYVOUOVOG (TOd0WVUYOAIYOG 1} TOOOWVYINTPOC) TPEMEL VAL EIvaL TAVTO TAPDOV KATA TN JladIKoGio
avt (apBpo 77 tov Nopov 4478/2017). Evtovtolg, oy mpaén 1o «Zmitt tov [Tadiod» 610 omoio wpémet
VO TPOYUOTOTTOLEITOL 1] GUVEVTEVEN UE TO TOdi, Ogv VIAPYEL akoun. Méypt onuepa avti M dodikacio
exTeELEITOL KLPIC GE TOKTIKG AGTUVOUIKA Ypageio. Opoimg, To. aoTUVOIIKY TUNTE dgv OlabdéTouy ToV

amopaitnto E0MAMGUO Y10 TV ONTIKOAKOVGTIKY KOTOYPOPN TNG GUVEVTELENG TV TadimV Bupdtov.

Ev 1ékel, o1 exbécelg Tmv kpatdv emiong Katadekvhiovuy 0Tl ot datdéelc tng odnyiag yioo o Bopata
VIoKeEWTOL G€ TTEPLOPIGUoC. H odnyia dev mephapPdvet, yio mopdadetypa, didtaén mov vo kabopilel to
Sikaiopa TPosPUYNG 6E TEPITTMON GpVNoNG YOPYNONC EVOG amd Ta Stkatdpate avtd. 2 Tvykekpiuéva, 1
KPLTIKN vt emtonudvinke otnv ebvikn pedét g Avotpiag. Eved omv Avetpio Oo umopodcav va
napoTnPNOovV EAEIYELS 1| TOPAAEIYELS GYETIKG, [LE TN LETOPOPA TOV SIKOLMUATOVY 10V TPOPAETOVTOL GTHV
odnyia yio ta B0paTo, OOKEITOL KPITIKY GYETIKA HE TNV EAAELYT OTOTEAEGUATIKOV EVOIK®V HECWOV GE

TePITTOOT OV £vo dSikoimpa Tapafrepdel. TOpeova pe TV avotplokn vopodesio, vrdpyovv Evouka Héca

22 Tyykekpiuédva, ouTh 1 TPOKANGN VIAPYEL GTNV £QUPUOYN TNg avticToyng vopodesiog oto dpdpo 22 OO. Ia
neplocotepeg mAnpopopies PA. Mopadotéa D3.8-12 Meléteg oyetikd pe Tig atopkég pebodoroyieg a&loAdynong
ToddV BupaTeV eyKANUATIKGOV TPAEE@V.

2 To &yypapo kabodynong emonpaivel £18tkd 9Tt Ta. LETPOL EVVOUNG TPOGTOGTIOG KOl O SIASIKOOTIKEG GUVETEIES TNG
EMhenyng oefacpod TV SIKOWHATOV Tov Bopdtov éev mepthappdvovtor oty odnyia. BAéne emiong éyypago TA
AKa10G0VNG GYETIKA LE TN LETOPOPA Kal TNV epappoyn e odnyiag 2012/29 / EE, 6. 46

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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pécm tav omoimv To Bupata pmopovv va dapaptopnBovv av dev Anedodv vdYn TO SIKOOUATE TOVG.
Qo1660, 01 EVOLOPEPOLEVOL TTOPAYOVTEG EMECT|LOVAY OTL OVTEG Ol VOLIKES OlacPaAIGELS dev etvar emapkels,
ka0d¢ Teplopilovtal povVo oty SmIcTOoT OTL TAPUPLAGTIKE VO SIKOIMLLO TOpE GTNV OTOTELECUOATIKN
amokatdotacn ovtod Tov dikoudpartog (Fachstelle fur Prozessbegleitung Kinder und Jugendliche, 2016).
Mo avtovg, 0 aVoTPLaKOg VOUOOET S TapéAeyE VO a&IOTOCEL TV EVKOPIo TNG S100IKOCING LETOPOPAS
070 €Bvikd diKoto yio TNV TeEPAITEP® avanTuéNn TS 1oyvovoag vouobesiag. Evd n cvotnuatoroinon tov
SkaloUATov oe &va apBpo capdg €ELANPETOVCE TN GOPNIVEWD TOV VPICTOUEVOV SIKOIOUATOV TOV
Boudrav, dgv Eyvay onuavtiké petappvduiocels. Evad auti n kpitikn enekteivel cap®g To SIKOUMLOTOL TT0V
kaBopilovtor otnv odnyia ywo ta Bduata, lval GTPAPUEVN TPOC WO TO GLGTNUATIKY TpdkAnoT: Ot
OPIOUEVA KPATN LEAN EVOEXETOL OTADS VO, AvaDE®PHGOLY TNV VIAPYOVGO, VOLOBESI Y10 TN GLUUOPPOCT)
ue ™ vopobeoia ¢ EE ywpig ovclaotikd va e&glicoovy v vepiotauevn vopobeaia, Kot va mapafiéyouvy

TapdAinia o yeyovog 0Tt xpetdlovtal GALES - TLO OVGLOGTIKEG - HETOPPLOUIGELC.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4.4, TIpocPaon o€ Kol vrosTNPIEn and T LANPEGiES LITOSTHPIENS TV BupdTrv

Metagopd Twv apBpwv 8 kat 9 0O

Avortpia Boviyopia EMéda ItaAio Povpavia
"Exet petagpepbet "Exet petapephel ‘Exet petagpephet "Exet petagpephei ‘Exet petapepbet
ApBpo 66, Topd. 2 Hepukig ApBpa 61-62 Nopoc | ApBpo 90-(bis) IKITA Hepukig
Kot 4 ApBpa 6,9, 11 4478/2017 ot ApBpo 609- ApBpo 88
AKTIA BASFCCV (decies) IKTIA PKIIA

To vopuikod mAaicto kabopiopod g TpoGfaong Kot VITOGTHPIENS ad 0PYUVAOGELS VTTOSTNPIENS TOV BvudTmv
dpépel oe peyaro Babuod eviog Tov aSloAoyoOUEV®V KPAT®V HeAdV. Ztnyv Itaiin, Ta ev Adym dtkaudpoto
LETAPEPON KOV 0TO TAAIG10 TOV SIKALDOUATOG GTNY TANPOPOpN o). XNV Avotpia kot otnv EALGSa, arnd v
AN Thevpd, 1o diKaimpo TPOGPacNS Kot VTOGTNPIENG amd VINPEGiEg VTOGTNPIENG TV BupdTeV amotelel
avtotehés dwcaiopa. Tédog, n Povpavia kot  BovAdyapia viofétnoav véeg dtatdéelg mov avtioTolyovy 6Ta
apBpa 8-9 06.

> BovAyapia, o vouikdg dpog «B0uay» givatl yevikd Slotummuévog Katl TepAapPavel exiong ta uéAN G
owoyévelag evog apesov Bouatog. 'Etot, kot autd to Bopata pmopovv va enweeAnBodv amd Tic vanpecieg
vrooTNPENG mov TopEYovVTaL and TOV VOHO Yo TNV LVTOGTNAPLEN Kol TNV OKOVOMIKY amolnpimorn Tov
Bopdtov eykinuotikotntog. To televtaio mepiiapfdaverl emiong dwatdéelg mov kabopifovv to medio g
YUYOAOYIKNG VIOGTAPIENG KAOMOC Kot TOo10G umopel vau eivarn yoyoloykdg vrootnpiktic.? Top '6Ao owTd,
Kka0dg dev vVIapPYoLY dlatdEels Tov Kabopilovv Ty atopukn a&loAdynon TV Bupdtov, dev ival capég Tmg

kaBopiletar T0 €100G TOV VITOCTNPIKTIKOV LETPOV TOV TPETEL VA TAPEYOVTOL GTNV EKACTOTE TEPITTOOT).
Ymv Itolia, n yevikn S1dtogn oYETIKA e TO SIKOI®UO GTNY TPOGPOoT) Kot TV VITOGTNPEN ad 0PYAVAOGELS
vrootpiEng tov Boudtov kabopiletar amd to dikaiopa oty TAnpoedpnon (dpdpo 90 - (bis) Ttaludc

Kodwog Tlowkng Awovopiag). Katd cvvénewn, kdbe B0ua Tpémel vo eviUEPDVETOL GYETIKO UE TIC

2 oupova pe 10 4pdpo 8 ASFCCV 0 yuyohoyikdc VIooTpIkTic ivanl &vag YouyoAdyog omd &évav opyavicud
VTOoTHPIENG TV BupdT®V.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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£YKOTAGTAGELG VYELOG, TIG OKOYEVEIOKEG £0TIEG, Ta KOTapDyla Kotd TG Plac® KA. otnv meployr], Evid Ta,
KEVIPA OUTA eKTEAOLV KaOMKOVTa OTMG YLYOKOW®MVIKY GULUBOLAEVLTIKY], VOUKES GULUPOVAES, ouddeg
VITOGTNPIENG Kot EKTOOELTIKY KatdpTion. [lepartépm drataéelg epeaviloviotl apKeTd KATUKEPUATIGUEVES
Kol Umopovv va aveupebody oe mo cuykekpipéveg vopobesieg. Ta moudid Bdopota Exovv - oe mepintwon
«TPOCOTIKMV ASIKNUATOVY - SIKOIMUO G GUVALGHNLLOTIKT Kot YUYOA0YIKT bTooTNPIEN o€ kdbe oTAd10 NG
dwdkacioc. H ompi&n avt umopel va mapéyetol omd yoveig 1 GAlo katdAAnio dropo Tov EmMAEYOVTOL
oo 1o Todi 1 amd opddeg, WPVUATA, EVAOGELG T} U1 KUPEPYNTIKEG OPYUVAGCELG UE Am0dedELYUEV EUTEIPIN
oToV Topéa g Ponbdetag Kot T vrooTHPIENG TV Bupdtovy. Avtd Ta dTopa TPETeL va tephaupdvovial oe
KOTOAOYO TPOCHTMV TTOV £YOVV TO SIKOUMUA Vo TO TPAEOVV, £X0VV TN GLYKATAOEST TOV OVnATKOL Kot £YoVV

AGBet £ykpiom omd pia Tpofoivovca SKaoTIKN opyn.

Ymv EAAGda, ta apbpa 8-9 OO petapépdnkav oyedov kot AEEn (dpbpa 61-62 tov vopov 4478/2017).
Kotd ocvvénela, oda ta Bopata Ba £xovv Tpocfaot oe vanpecieg vrootNPEng TV Bupdtev avelaptnta
amd TV vIoPoAY KatoyyeMac. «Atopa Tov cuvdéovtal oTevE pe To BOpa»?® eviovTtolg, uropodv va Exouvy
TpocPacn Hovo o €k Ponbelo edv kol oto Pabud mov ot avdykeg Tovg Kot o Pabudg PAGPNC mov
TPOKOAEITOL AOY® TNG EUPAVIOTG TOV EYKANUOTOG TO amortovy. 'Etot, n eAdAnvikn vopobesio avtikabiotd
™V apytkn AEEN mpémer G umopobv, Kol PE TOV TPOTO OLTO ATOSVVOUMVEL TNV TPOGPACT TOV HEADY TNG

olKoyévelag o€ £101kN Pondeta.

Té\og, N Avatpia Oempeitol VTOSEYLOTIKO LOVTELD Y1 VATPECIEG VITOSTHPIENG TOV BupdTmV - O LOVO GE
oLYKPLON ME To Kpatn UéEAN mov a&loAoyobvial 6To MANIGLO NG Topovcag £kbeomng, GaAAG kol otV
Evponaikn ‘Evoon ev yével. Zvykekpiuéva, avtd opeiletol oTig Aemtopepeic dtataéelg mov npoacdiopilovv
TN VOUIKN Kol YoYoKowmvikn vrootpién yuo ta Bouato (apbpo 66,mopd. 2 AKIIA). Evd n voukn
ouvopoun €ival 1 EKTPOS®RNGT TOL BVUATOG GTO SIKAGTAPLO, 1 YuoKOWVIKT fondeia Tapéyel ompién
o€ WIOTIKO eminedo kot fonda to B va avakdpyel omd To EykAnua. TV TpayUoTikOTnTa, N otdtaén

aTh vIPyYE NN TP amd T Sradikacio peTaPopdc Kot dev vITokeLTo oe kKauia oAlayn.?’ v Avotpia,

% Qot600, N TPOSPOoT oTa KEVTIpA KoTd TG Plag Sev eEaptdrtor and Ty mowikt] Sadtkacio. H tpdcPacn mopéyetol
G€ OA0L TO. TPOCMTOA, TOV VITAYOVTOL GTNV LTOAMKT| EMKPATELDL.

2% Avty eivon wa dromn petdepacn omd tov cvvtdktn tov D3.5, o wa mpoonddeia va meptypapel kadTepa To
nepieyopevo tov 6pov. O tedevtaiog opiletat oto dpBpo 55 tov N. 4478/2017, yuo va copmepiddfel Tovg cvlhyovg, Ta
TPOGMTO, TOV GLVLTTAPYOLY KoL STNPOVY 6TadePN oYEom Le To Bvpa aveldptnTo amd T0 POAO, TOV aPPAPOVILCTIKO
(10), ovyyeveig €€ aipotog N ovyyévela og gvbeio ypopuun, 0etods yoveilg kKo vioBetnuéva Tékva, adEAPLO Kol TOLG
ov{0YoVG TOVG 1 TOVG apPAPmVIacTiKovS (€6), kKabhg Kkat Ta e&aptdpeva amd To OO0 TPdoWwTA, EKTOG amd TO, T,
27 TV TPayHATIKOTNTO, TAPUTNPAONKE [ia pikpy] GAAOyT] AOY® ToV 0ALoyDVY Tev "kotnyopidv Bupdtov" mov xovy

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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ta 1itepo TANyévta Bopata, 1img cvyyevelg tov atdpov, tov omoiov o Bdvatog mpokinOnke amd
a&romovn mpaén?, kabmg kot o Taudid Kétm omd v nhikic Tov dekateccdpnv eTdV mov mbavoroyeitol
Ot &yovv Técel BOpoTa oeEovaiKoD YKANUATOG, €Yoy TPOGPacn o€ aVTéG TIC VINPEGiEg dwpedv (pBpo
66, mopa. 2 AKIIA). Emumiéov, 10 Ouoonovolokd Ymovpyeio [Tadeiog Emomuav kot ‘Epgovag (mpomv
Opoomovolokd Ymovpyeio IMowdeioag ko IMivoikmv), umopel vo KoBopicel TOOTIKA TPOTUTO Yo TIG

vanpeoieg vrootHpiEng ¢ Sradikooiac.?

TPOGPUCT| G OVTEG TIG VN PEGIES.

28 Avorpétte oto Kepdhato 4.1. Y10 Tov opiopd evog axpiBEGTEPOL OPIGHOY TOV KATHYOPLOY BupdTav.

2 ToL TEPIGGOTEPES MANPOPOPIEC GYETIKA JE TG, TOWOTIKE TPOTLTR KAODG KoL Yo T Oéomion tovg, PA. D3.9 Merém
OYETIKA pE TIC atopkég pebodoroyieg a&loldynong modimv Oupdtov eykAnpatikov tpdéemv, 241F.
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authors and can in no way be taken to reflect the views of the European Commission.

[27]



Y E-PROTECT

5. XOUmEPUCHOL

H nopovca epyacio avtimapadAlel o e0pLOTO TOV TEVTE ATOUK®OVY EKOEGEDV OV £(0VV OEIOAOYNGEL TO
eMinedO NG EQOPLOYNG TOV STAEEDV GYETIKA Pe Ta Toudld Bopata eykAnuatikotntog e Odnylog yio to
Obuato oto 0vikd Sikato o mévie yOpes. Toy0¢ TG Efvor v TOVIGEL S10POPETIKEC VOUIKESG TPOKTIKEG

KOl KOWEG TPOKANGELG TNG LETAPOPAG TNG 00MYiag Yo To, BOpaTa.

H éxBeon damictmoe 011 Ta TEAgvTAio XPOVIO CNUEIDONKAV OPKETEC EMTUYNUEVES EVEPYELEG OGOV APOPdL
NV Tpootacia Tov Bupdtov tadidv. Evd oto mapedfov to Bopa Bempodvtay amokAElGTIKG ™G LAPTLPAS,
TOV 0moioL 0 POAOG MTAV VAL TAPAGYEL OTOOEIKTIKA GTOLYEID GTO JIKOGTNPLO, GTASIOKA TO QOO OmEKTNOE
0 gvePYO poOLo oty Towvikh dwadikacia. EmmAéov, ta pétpa mpootaciog Kot TANpopopnong yio o 6 pata
BeAtivOnkav ta tedevtaio ypoévia. [Hapd 10 yeyovog OTL VANPYOV SUPOPETIKA TPOTLTTOL GE OAN T
a&lohoyovueva Kpatn pEAN, (0Aa ta teAevToia) eiyov N1 Tpodmapyovta HETPaA VTooTNPIENS TV BuudTmV
ot xopa. To yeyovog avtd amoTéAece emiong Kiot ONUOVTIKY TPOKANGN OTIC SL0dIKAGIEC UETAPOPAS TNG
odnyiog yuo ta O0paTo: 10 EEXYMPIETO VOIKO TANIGLO Kol TV TPOUTAPYOVGH 0POAOYio GTNV 0ol ETPENE

Vo EPOPUOCTEL 1 00T Yia.

Avt) M TpoKAnon elvar 1010iTEPO EVIVTIOGIOKY otV Tepinmtmon g EAAGdag. H EALGda vioBétnoe ta
TEPLOCOTEPQ OO T PETPO, TTOL TEPTYPAPOVTOL GTNV 001yl Yo To OOUATO, KOTA YPAUUO, LETOPEPOVTOS
TOAAEG acapeleg amd v OO oto eAAnvikd €Bvikd dikato ympic va tic amocaenvilel. EmmAéov, moAlol
"EAANVEC eUmEPOYVDUOVEG ETEKPIVAY TO YEYOVOC OTL 1| EAANVIKY VOIKT 0poroyia dev Tnphonke TANpwC,
AOY® TG KOTA AEEN HETAPOPAS TNG SLUTOTTMOOTG TOL KEWEVOD TG 001Yiog 6To €0vikd dikato. [Taporo mov
ovtd OBo umTopohoe Vo ¥PNOIUEDSEL Y10, TNV €EAGPAMION TNG TANPOTNTOG TNG UETAPOPAC, dNUIOVPYNCE

olyovpa véeC TPOKANGELS, 101G OGOV APOPA TNV EPAPLOYT TOV VEDV EBVIKOV dl0TdEewmy.

Mua dAAN peyddn TpoKANoT omd TNV Amoy™ oVTH ATOTEAEL 1] EVEOUAT®OT TG AELOAGYNONG TOV OTOUIKAOV
avayk®v TV Bopatov otig evikég vopobeoiec, kabhg kot | epappoyn g oy wpaén. Ipwv amd ™
petagopd ¢ odnylag yi ta Bvpota, Sdeopo Kpdtn HEAN elyov KAmOW HOPPNH KOVOVIGU®Y 7OV
TEPEYPAPAY EOIKA LETPO, TPOSTAGING 0t Ta omoio, Ta. Bvpata o éxpene va enweelodvtat. Katd kdpio
Adyo, ot dwkarovyol kabopiloviav amd to €i00g TOV ASIKNUATOG - OMOC Yoo TOPAdEyua To Bopata

0eEOVUMKDOV EYKANUATOV - , | TIC E101KEC TEPLOTAGEIS TOL BOUOTOC - Yo TOPASELY A, TO, TOdLd BV AT,

0 Mapodotéa 3.1-5 Aefodikr| emiokdmnon e petapopdc T odnyiag 2012/29 / EE.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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Koatd m d1dpkeia g d10dkaciog HETOPOPAS, Ol VPIGTAUEVOL KAVOVICUOL EMPENE VL LETAUOPP®OOVV GE
COTOUIKES AELOAOYNGELS TV VYKV OTIG 0Toleg 01 avdykeg Tov Bopartog a&loloyovvtal katd tepintmon,
oOpEoVa pe To GpBpo 22 O0. Evd ta tep1ocdtepa KpATN LEAN TOV VITOKEWVTOL GE QTN T LEAETN avELaPav
oplopéva pétpa amd anti v dmoyn,®! dev epoppodlovv 6ro To kpdtn péAn TApwg To Gpdpo 22 06, kadhg
€YOLV QPNOEL AUETAPANTOVE TOVG TPOVTAPYOVTES VOUOVG. Movov ot Avatpia kot 11 EAAGSa mapovsidlovy
véa cuotnuato mov facifovrol oty atopky a&loAdynoT Tov TEPYPAPETOL amd TNV 0dnyia yio Ta fdpaTa.
2mv Avortpia 1 veoidpubeica didtaén kabopilel 0Tt o atopukn agloldynon Tpémetl va dlevepyeitol Katd
Vv Tp®OTN emaen pe o apyn. [Hopdro mov o vopog dev meptypdpel Tov TPOTO LE TOV OTOI0 TPEMEL VoL
de€dyeton n atoptkn a&lohdynon kot omd motov Ba die&dyetan, Tic TEPIGGOTEPES POPES de&dyeTar omd TNV
OGTUVOLI YPNGILOTOIOVTAC EVOL GVGTNHA KaTaypaehc mov ovopdletal PAD.3? Qot660, N TpaKTIKY vt
vIpPYe NN TP amd ™ dwdikacio petaeopdc. H katvotopio Tov vopov avtod umopei, wg €k ToLTOV, V.

tebel o apEiePnTnon.

H odnyia yu ta Bdpata cuvéPoare oe Betikéc alAayés 60OV aPOPA T SIKOLOUATO TOL TOPEYOVTOL GTA
Ovpata eykAnpotikotnrac. v EALGSa, 0 vopog mov petagépet Tnv odnyia Yo to Ovpate®® Oswprdnke
éva afloonueioto Prpa mpog ™ dnuovpyios EVOC VOUIKOD TAOLGIOL Yoo TN OlUGPAAICT] TV OISOV
Ovudrtov. Eniong, ot BovAyapia 1 etoaywyn g oonyiog yo ta Bdpota avénce 1o eninedo mpootaciog
7oV &gl xopnynOei, evd dev TpayHoToTOONKE TANPNG UETAPOPEH. ZVUVOAIKAE, 1) LETAPOPE TNG 00N yiag Yo
ta OOpoTo 0dnyNnoe oy KabiEpwon vémv sikaopdtov (Y. EAAGSa, BovAdyapia), oty enéktaon tov
VELOTAUEVOV Sikaloudtov (T.y. EALGda, Itodia) Kot 6T GLGTNUATOTOINGT TOV VPIGTAUEVEV STKOUOUATOV

(m.x. Avotpia, EALGSQ).

Evd n ItaAio éxel epoppocel TApoc v 0onyio yio to Bupata, VIAPYoVY EMIKPIGEIS GYETIKA U TNV
EANLEYT EVOPUOVICUEVOVY SLUSTKOGLDV KoL TPAKTIKOV 6€ £0VIKO eninedo. TNy mpayuotikdTnTo, EVO Ta 1010,
glon dikampdtoy oe oAdkANpN v ItaAia dtwopolilovtal pe £yypoa@o vOpo, vIdpyovv oty Tpaén
kpioweg mpaktikéc dupopéc. [Mapadeiypatog xdpn, veapyel wo ddtaén cOUEOVE PE TNV omoid oev

VIAPYEL ETOPN HETOED TOV OPAOTN KOl TOL TOLdo0 BVUATOC, OAAG 1 omoVGin EEXMPIOTAOV ELGOMYV TMOV

31 Katé ) ovvtoln tov exdécemv Yo Tig xdpec, N BovAdyapia ftav 1o pdvo kpétog mov dev eiye HETAQEPEL OKOpa TO
GpBpo 22 0.0 .

32 Biéne IMapodotéo perém D3.9 oyetid pe Tic atopikéc pebodoroyieg afioldynong madidv Bvpdtoy eykAnpoTikoy
TPAEEWV.

33 Nopog 4478/2017
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dwaotpiov oe opwopéves meployés ¢ Iltoiiog kot ot aAAnAemikalvmtoOpeveg mepiodol aKpOAGNG
kafioTodv advvarn Vv e@appoyn avtig g ddtaéns. Ilepaitépm, to 1TaAIKO cVGTNHA VTOCTNPENGS
Bopdtov etvor eEopeTikd KOTOKEPUATIOUEVO. AgV LITAPYEL SOUNUEVO GVUGTNIO VTOGTAPIENG Bupdtov ot
€0viKo emimedo, oAAG OMOC10L 1 IMTIKOL POpEig Tov popdlovtal Tnv €vBHVN TPooTAGiag Kot VTOGTAPIENS

TOV TOIOV BOUATOV 08 S0pOPETIKG GTASLOL.

SOUTEPAGLOTIKA, 1) TOpoLG O £KOECT delyvel OTL TOPOLO TTOL T STKOLMUATO TOAADY BULATOV 1101 LITAPYOVY
oe eBvikd vopobetnpara, 1 dadikocio Letapopds enéTpeye vo vdpEel pia dadikacio avabedpnong Kot
emovelétaong mov mpokdiece apketd Betikd emredypata og eBvikd eninedo. Ilap '6Aa avtd, vdpyovv
npokAncelc. H éxbeom gavepdvel 0Tt oL GUVEKTIKT EQAPUOYN TOV UNYOVIGUOV TPOGTUGiaG TV Bopdtony
OmOTELEL NON LEYAAN TPOKANOT GTO, TAAIGLOL JLOG XD POC, OTTMC Y10 TOPADEIY IO OTNV TTEPimTT®ON TG [Todag.
H petapopd tov xavovicumv e EE pmopel va dnuiovpynoetl tpdcbetovg tpoPfAnuartikods Topeis, 6mme
KOTOOEIKVOEL 1) EQOPOYT TNG 00N yiag yia ta Bvuata oty EALGS«.

Yrdpyovv eniong véeg TPOKANGELG GTOV TOLEA TG EVOPUOVIOT|G TOV UNYOUVIGUAOV TPOSTAUCING TV BupdTmv
oe eninedo EE, ot onoieg enéktevay 1o medio avtng g Epevvag, oAAE TapEYovY 0dMYieg Yo LEALOVTIKN
épeuva. 1 SPKOS oEAVOLEVT] EVIoYLON TOV SIKAIOUATOV TV Boudtov, yio Topadstyua, 0o Tpénel va
e€etacbei 6 GLVAPTNOT UE T STKOLMDLLOTO TV KOTIYOPOLUEVMV, LLE OKOTIO VO, 0to@evydei n dtakivdbhvevon
TOV dkadpatog oe dteEaywyn dikaing 6ikng. Evd to dikaiopa o€ dikain dikn avaeépetot oe d1dpopa uépT
™™g odnyiag yo ta Ovparta (PAéne avdyvoon 12, dpbpa 18, 20 kou 23 g odnyiag yuo ta Bduata), n
avamtuén Tev Sikoopudtev Tov Boudteov oty EE cuvépn oe peydio Baduod ave&dptnta amod To Sikaid T,
TOV EVOYOUEVOVD. QGTOCO, 1| OVAYKT KaOIEPWOONG SIKAIMUATOV Kol TPocTaciog Tav Buudtov evodyetal va
OTOGTIO, TNV TPOGOYTN ad TNV OVAYKT TPOGTAGIOG TOV EVOYOUEVOD amtd TNV €£0VGI0 TOV KPATOVG KOTE TNV

nowikn dadikacia (BA. mepartépw Mitsilgeas, 2016, 210).

SuyKekpléva, To SIAPopo VOUIKA cuoThuate Kafiotodv dUGKOAN TV TOWIKN EVAPUOVICT) TOV UETPMV.
AvTo¢ eivan emiong évag amd Tovg AGYoue Yoo Tovg omoiovg 1 cvppetoyn g EE og mowikéc vroBécelc
vevika mopouével dvokoin (EPRS, 2017, 16). H mowilopopeia g 01kaii0006i0g TV KPATOV UEADY 0d
™ pia TAevpd avtovakidrol oto apbpo 82, mapd. 2 ZAEE, 10 apBpo mov mapéyel otnv EE apuodidmra va

ekddoetl po odnyia pe awtdv Tov Tpomo.2 And Vv GAAN mAevpd, moAAEG SratdEeig g odnylag Yo Tal

3 Zoupava pe to Apdpo 82 map. 2 TAEE, 1o ZvuPoviio kot to Evponoiké KowoPoviio pmopodv vo Oeomilovv
eMIoTO. TPOTLTOL Y10 T SIKOLDMOTO TOV TopEyovtal ota Bdpoata a&idmoveov tpdéemv Aapfavovtag Loy Tig
"310popég HETAED TV VOUIK®OV TOPUdOCEDY KOl TMV GUOTNUATOV TV KPoTOV peAdV. Ta pétpa avtd pmopodv vo
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Bopata mopéyovv oto Kpdtn pEAN gupela SlOKPLTIKY gVYEPELD, WIS OGOV aPOPA TNV EQUPUOYY TOV
dwtdéemv. o avtd 10 AOYO «dev umopodue vo movue ot [...] n dmopln dikoumudtwv [twv Goudtwv]
wapéyetor omo 1o dikoro s EE, evad 1 doxnon tovg pvbuiletar oe ueyddo fabud ano tov eBviko vouoy
(Mitsilgeas, 2016, 206). Qg amotéAecpia, apKeTEG SIATAEEIS TAPAUEVOLY VIO OUPIGPNATNON OTO KPATH UEAT,

evo €aoAov000V (CVTEG) VO GUUUOPEMVOVTOL LE T EAGYIOTA TPOTLTA TTOL Opilel N 0dnyia yio To. BduaTa.

gykpovv oto Pabuod mov givar avaykaio Yo tn dlevkdAvvon g apoPaiog avoyvmpiong TV SIKOCTIKOV AToPpAcEDY
Kol TOV OIKOOTIKOV OTOQAGEMY KOl TNG OOTUVOUIKNG Kol OIKOOTIKNG GLVEPYOOinG o€ TOwikég vmobéoelg e
S10GVVopLaKn S1oTOo.
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Pe3ome

C HacTosIIMs OKJIAJ Ce IPaBH OLICHKA Ha 3aKOHOJATEICTBOTO 3a TPAHCIOHUpaHE Ha JlupexkTusa
2012/29/EC (napuyaHa mo-HaTaThk ,,JlupextuBa 2012/29“) Ha net mppkaBu-wieHkn Ha EC — ABcrpus,
bearapus, Wramnusa, I'spuus u PymbHHS — KaTo ce IIOCTaBsA AKIEHT BBPXY 3aKpuiara, KOsSTO ce
MIpeloCcTaBs Ha Jierara, CTaHalu )KepTBU Ha NpecTbIieHue. [JokiaabT € U3roTBEH B paMKUTE Ha MPOEKTa
E-PROTECT (OcwurypsiBane Ha 10-700pa 3aKkpuiia Ha JelaTa KepTBH Ha MPECTBIUVICHUE), KOMTO IIeiu
YKpEnBaHETO MpPaKTUUECKOTo mpuiokeHnue Ha Jupektusa 2012/29/EC, B ciyuante npu KOWUTO JAela ca
YKEPTBU Ha MPECTHIUICHNA, KAKTO U J1a IOTIPUHECEe 3a MMOBUIIABaHETO Ha ISUIOCTHOTO HHMBO Ha 3aKpuja Ha

Jlerarta — )KEepTBU Ha NIPECTBINICHHUS, B paMKUATE HA EBPOINIEHCKUS ChIO3.

HacToammsaT noknan e cbCcTaBeH Bb3 OCHOBA HA MET HALMOHAIHH JOKJa/Ja Ha FOPENOCOUYEHUTE
I'BP>KaBU-WICHKH, OICHSBAIIM TPAHCIIOHUPAHETO HA JIMpeKTHUBATa B HAIIMOHAITHOTO 3aKOHOJATEICTBO HA
BCsIKa €JlHa OT TsX, KaTo ILEJITa € J]a Ce ChIIOCTABAT HAIPABCHHUTE 3aKJIIOUYCHHUS, 3a Jla Ce MISHTU(UIMpaT
o0IIUTe MPEIU3BUKATEICTBA, KAKTO M JOOpPHUTE 3aKOHOJATEIIHW pelieHus. B Ta3u Bpb3Ka, OKIAIBT
OTICHSBA MTPABHOTO IOJIOKEHUE Ha Jerara >KePTBU Ha MPECTHILICHUS B IIOCOYCHUTE CTPaHU B3 OCHOBA HA
CICTHUTEC KPUTEPUH - HCTOPHUYECKO pa3BUTHE, MPOTHYAHE HA IIpolieca IO TPAHCIOHUPAHETO Ha
JupexTuBara 3a >KepTBUTE Ha MPECTHIUICHUS, U IMO-CIEITHAITHO MEPKUTE 32 TPAHCTIOHUPAHE Ha WICHOBE 8-

9 u 22-24 ot Hes.

KoHcTaranuuTe B J0K/Ia/1a MOKa3Bar, ue B MOCICAHUTE FOJIMHU Ca MOCTUTHATH J00pU pe3yJsiTaTH
10 OTHOLIEHWE Ha 3aKpujlaTa Ha Jielara KEPTBU Ha MPECThIUIEHHE. B HAKOM OT ObpiKaBUTE-YICHKH,
KOMUTO Ca MPEIMET Ha HACTOSIMIOTO U3CIIEBAHE, TE3U MTOCTUKEHUS CE CIIyUBAT B PE3YJITAT HA PA3ITUUHUTE
€BpOIEUCKM TMOJUTUKM UM 3aKOHOAATeNICTBO Ha EBpomnelickus cbio3. B jombiHeHHWEe KbM TOBa,
TPaHCIIOHUPAHETO Ha J{MpeKTUBaTa 3a )KEPTBUTE HA MPECTHIUIEHNS OKa3Ba MOJIOXKUTEITHO BIUSHHUE B Ta3u
o0jacT M BOAM JO peauiia MOJO0O0pEeHHs B H3CeABaHUTE CTpaHH. HezaBucumo, ye rojisMa 4acT OT
CIICLIMAJIHUTE MEPKM 3a 3allluTa Ha [paBaTa Ha Jcuara >KEpTBM HA NPECTBIUVIEHUE, YPEACHHU B

I[I/IpeKTI/IBaTa, " Opcau NpUCMaHCTO Ha Z[I/IpeKTI/IBaTa ChbIICCTBYBAT B HAIITUOHAJHUTEC 3aKOHOAATCJIICTBA HAa
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Ibp)KaBUTE, MPOLECHT IO TPAHCIIOHHPA JaBa BH3MOXKHOCT Ha IbPXKABUTE YICHKH [1a HANpPaBsT €IOUH
3aqbJ004UeH Iperiel W a W3BbplaT cucteMarusupane. [lo-koHkpeTHO, [lupekTnBaTa 3a >KEpTBUTE Ha
MIPECTHIUIEHUS JOTPUHACS 32 HACTHIIBAHETO Ha IMOJIOKUTEIHU MPOMEHH, OTHACSIIM CE JI0 TapaHTHpaHe
npaBaTa Ha JKEPTBUTE Ha MPECTHIUICHHS — YCTAHOBEHHM Ca HOBU MPOIECYaHH MNpaBa (Hampumep B
beirapus u ['spiuist), pasumiumpeH € KPbrbT OT CyOSKTH M0 OTHOIICHUE Ha ChILNECTBYBAIHM Beue npasa (B
I'vprus u Utanus), a B HAKOM CTPaHU TPAHCIIOHMPaHETO Ha JMpeKkTuBara pe3yiaTupa B CHCTEMaTH3UpaHe

Ha 3aKOHOJATEJICTBOTO B Ta3u cepa. (B ABctpus u ['bprius).

Brbmpexkn MHOTOTO IMOJIOKUTETHH MOMEHTH, BCE OIe CE€ HaOIoaBaT ¥ IPEeIH3BHKATEIICTBA.
Enno oT oOCHOBHHMTE WpEmSTCTBHS B IIpolleca HAa TPAHCIOHHUPAHETO TIPEACTABIsIBA OPraHHUYHOTO
TpaHCIIOHUpPaHEe Ha pa3nopenduTe Ha J[MpeKTHUBaTa B CHINECTBYBAIIOTO MPEAM TOBA 3aKOHOMATEICTBO.
ToBa 3HAYMTEHO MPEAU3BUKATEIICTBO Ce HAOJIOaBa B Cliydas Ha ['bpIiHs, KbAETO MO-TOISIMATa YacT OT
BBbBEJICHUTE ¢ JIMPEKTHUBATa MEPKHU Ca MPUETH MOYTH JOCJIOBHO, 0€3 Jla ce B3eMe IPEeBHU] HallMOHAIHATA

[IpaBHA TEPMHUHOJIOTHUSI.

Hacrosmusar moknmaxg oOpbla BHUMAaHHWE CBIIO HA 3aTPYJHEHHATA, KOWTO BH3HUKBAT IMPH
TPAHCIIOHUPAHETO Ha wWieH 22 oT JlupeKkTuBaTa — OTHOCHO WHIWBUIyallHA OIICHKAa HAa HYXIUTEC — B
HallMOHATHOTO 3aKOHOJATEJICTBO HAa MapTHHOPCKUTE CTpaHU. B MOBEYETO OT AbpPIKABUTE-WICHKH, KOUTO
ca mpeAMEeT Ha TOBa M3CJIEBAaHE, 3aKOHOAATENECH PEeKUM BBB Bpb3Ka C OCHTYpPSBAHETO Ha CIIELHATHA
3aKpujia 10 OTHOIICHUE Ha YSI3BUMUTE KEPTBH Ha NMPECTHIUICHUS € OWJI BbBEICH U MPEAU IPUESMaHETO Ha
HupektuBara. B o0mus ciydail crielManHa 3aKpujia € Oujia OCHTypsiBaHa Ha JKEPTBU B 3aBUCHUMOCT OT
BHJIa HAa M3BBHPIICHOTO MPECTHIUICHHE — HAMPUMEP Ha KEPTBH HAa CEKCYyaJIHH MOCETaTeNICTBa, KAKTO U B
3aBHCUMOCT OT XapaKTEPUCTUKUTE Ha >KepTBaTa — HAIIpUMEP KoraTo >kepTBara € faete. OT apyra cTpaHa,
JupexTuBara ompesens, ue BbB BCEKU OTIEJICH CIIy4ail clie/iBa Ja CE€ IpaBH ,,MHIUBHIyaIHA OIEHKA Ha
Hy)Xnata oT 3amura®. M mokaTo MoOBeYEeTO IAbpKaBH, MPEAMET Ha H3CICABAHETO MpHEMaT MEPKH 3a
BBBEXJIAHETO Ha 3aKOHOJATEIHN pa3lopeadr B TOBA OTHOIIEHUE, TO HE BCUYKH JAbpKaBH-wieHKH Ha EC
TPAHCIIOHHUPAT B ISIOCT wWwieH 22 oT JlupekTuBaTa, KaTo 1O TO3M HAYMH OCTaBSIT CBOWUTE HEMPOMEHEHO
CBOETO 3aKOHOAATeNcTBO. Hemio moBeue, OT u3cineABaHUTE AbPXKABU €IUHCTBEHO ABCTpUsA U ['bpius
aKTyalu3upaT 3aKOHOAATENHUS PEXUM, Bb3 OCHOBA Ha ,,MHIUBUIYyaJlHATA OLCHKAa Ha HYXXIUTE® MO

CMHCBHJIAa Ha I[I/IpeKTI/IBaTa.
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B 3akmouenne mMOKIaabT OTpas3siBa M HAKOW OOIECTBEHH Ne0aTH, OTHACAILIN Ce JO MpaBaTa Ha
YKEPTBUTE Ha TMpecThIuleHne. Taka HanmpuMep CTou AedaTa BHPXY BBIIPOCA JAIH 3acHIeHaTa 3aKpHiia Haj
JKEPTBUTE BUHATU BHPBH PhKa 32 pPbKa C MPABOTO HA CIPABEIJIUB ChACOCH MPOIEC U MPE3yMIIIUATa Ha
HEBHUHOBHOCT. B Tasu Bpb3Ka, HIKOW KPUTHUIM M3THKBAT, Y€ Pa3BUTHUETO Ha MpaBaTa Ha XKEPTBUTE Ha
MPECTHIUICHUS B paMKuTe Ha EBporelickus cbio3 B KpaiiHa CMETKa BOJM JI0 HAKHPHSBAHETO Ha MpaBata
Ha mnoAchIuMus. BTopusaT cmopeH BBIPOC ce HU3pa3siBa B TPYAHOCTTa Jla C€ XapMOHH3HUpa
3aKOHOJIATEJICTBOTO [0 HAaKa3aTEIHOINpPaBHUTE BbBIpocH Ha HUBO EBpomeiicku cwpro3. Tyk, mopamu
pa3auuMATa Ha pa3jMYHUTE AbPIKaBH-WICHKH, HAKOM OT pa3mopendure Ha JlupekTuBaTa ca ¢ MHOIO

LIMPOKO 3HAYEHHE, KOETO MPaBU TPYIHO NMPUJIATaHETO UM Ha MPaKTHKA.
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1. BbBeaenue

Hacrosmusar gokiman oTdens3Ba pa3IMKuUTe TP TpaHcmoHupanero Ha JupektmBa 2012/29/EC
(HapuyaHa no-HataThK JlMpeKTHBaTa) OT METTe IbPKABU-WICHKH, KOUTO y4acTBAaT B H3CICIBAHETO —
Asctpus, boarapus, Utamus, ['spunst 1 PymbHUS — KaTo ce oOpblna ocoOCHO BHHUMaHHE Ha IpaBaTta,
YCTaHOBEHM IO OTHOILIEHHWE Ha Jelara >KepTBH Ha IMpecThIUIEHUs. Toil € ChCTaBeH Bb3 OCHOBA Ha MeET
WHAVBHUIYaTHO W3rOTBEHU JOKJaJa OT BCSKA OT CTPaHUTE, B KOWTO CE€ OIEHSBA 3aKOHOJATETHOTO
TpaHCIOHUpaHe Ha J{MpeKkTHUBaTa BbB BCSKA OT TAX, KATO OCHOBHATA UM 3ajaua € 4pe3 TAX Ja ce JOOUsT
3HaHWsg U MHPOPMAIMA 110 OTHOIIEHHME Ha MMILIeMeHTHpaneto il Ilenta Ha HacTOAmMS TOKIad € 1a
oTOeNekKaT Pa3iuKUTE B 3aKIIOUCHHATA HA TE3U JOKIAJM, KaTO 110 TO3W HAYWMH ce M3BelaT Hail-moOpuTte
3aKOHOJATEIHN PEIICHHS, KaKTO U OOLINTE MpeInu3BUKATENCTBA CPELIHATH OT cTpaHuTe. JoKiIaabT ce
JIOTTbJIBA M OT JONBIHUTEIHH IPOYYBAaHHS OTHOCHO MapTHHOPCKHUTE CTpPaHH, B KOUTO C€ H3CIleaBa
MIPaKTUYECKOTO MPHJIOKEHUE HAa WHAMBHIyaTHATa OLEHKA Ha XKEPTBUTE C LI YCTAaHOBSBAHE HA HYKJIUTE

OT CHENUAIHA 3aKPHJIA BbB BCAKA OT JbP/KABUTE-WICHKH IIPU €JHAKBH YCIIOBHSI. 2
HacrosusT mokiia npasu mo-noapoOHa OleHKa Ha:

» TIPaBHOTO TMOJIOKEHHE Ha Jeara, KOUTO ca >KePTBH HA MPECTHIUICHHUS B MOCOYCHHUTE Ibp)KaBH-
YJICHKH B UCTOPUYECKHU acIleKT, KAKTO U IPOLECHT 110 TpaHCHOHUpaHe Ha [lupexTuBara,

» TPaHCIIOHMpPAHETO Ha WieH 22 oT J[upekTruBaTa: OTHOCHO MHAMBHU/IyaHATa OLCHKA Ha )KEPTBHUTE C
LIeJ1 YCTAHOBSIBaHE Ha CHeUU(UIHUTE UM HYXKAU OT 3alUTa;

» TpaHCIOHHpaHeTO Ha ujeHoBe 23-24 o JlupeKkTrBaTa: OTHOCHO CIICIIUATTHUTE MEPKH 32 3aKpuiia
10 OTHOIIEHHE Ha 0COOEHO YA3BUMHTE KEPTBU;

» TpaHCIIOHHPAHETO Ha WieHOBe 8-9 oT JlMpeKkTruBaTa: OTHOCHO MPABOTO HA JIOCTHII U MOJKPENa Ha
KEPTBHUTE OT CTPaHa Ha CIYKOUTE 3a MOJKpena.

ToBa u3cnenBane ce mpoBexa B pamkute Ha npoekT E-PROTECT (OcurypsiBane Ha mo-mobpa
3aKpuiia Ha Jielara >KepTBU Ha MPECTHIUICHUs ), KOUTO LU Jla 3aCUIIM Mpuiaradero Ha JlupektuBara B
CIIlydauTe, Py KOUTO kepTBU ca jaeua. llenta na E-PROTECT e aa monpuHece 3a IsUI0CTHO TOBUIIIABAHE
Ha HUBOTO 32 3aKpuWJIa JielaTa )KepTBHU Ha MPeCThIUICHHs B pamMkuTe Ha EBponeiickus cbio3. [IpoekTsT ce
OCBILECTBSIBA HA HSKOJKO €Tara, KOUTO BKJIIOYBAT MPOYYBaHE, MHTEPBIOTA C MPAKTHKYBAIIU IOPUCTH,
KakTo 1 o0yueHus noj ¢popmara Ha ceMUHapH U yeOuHapu. OHiaiiH miatdopma, OCBeTEHa Ha IpaBaTa

Ha JclaTa XCPTBU HA MPECTBIVICHHUSA, € ChIIO Chb3AaJICHA KAaTO MPOAYKT Ha IIPOCKTA.

! Deliverables 3.1-5 In-depth review of the transposition of Directive 2012/29/EU.
2 Deliverables 3.8-12 Studies on the individual assessment methodologies of child victims of crime.
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CrpykTypaTa Ha OKJIafa € KakTo ciensa: ['naBa 2 naBa mHOpMaLusi OTHOCHO METOIONIOTUATA,
KOSITO € M3IO0JI3BaHa MPU U3TOTBSIHETO HA MHIMBHYaIHUTE NIPOYYBAaHUS Ha cTpaHuTe. [1aBa 3 chabpxa
HMCTOPUYECKH TIpersie]l Ha MPaBHOTO MOJIOKEHUE Ha JlenaTa >KepTBH Ha INPECTBHIUIEHHS B CHOTBETHUTE
IbpKaBU-WIEHKH, KaKTO M OMNMCAaHKE Ha Ipolieca 0 TpaHCHoHMpaHe. ['naBa 4 mpeacTaBisBa ChIIMHATA
Ha TO3W JIOKJIAJ: CPAaBHHUTEJICH aHaJIW3 HA TPAHCIOHUPAHETO Ha pas3mopenduTe Ha wieHoBe 22, 23-24,
KaKTO M Ha ujeHoBe 8-9 oT JlupekTuBaTa B HAIIMOHATHOTO 3aKOHOJATEJICTBO Ha JbpKaBUTe-wieHKHU. Ha
nocsieiHo Mscto € ['1aBa 5, B KOSTO ce chAbpiKa 3aK/II0UEHUETO Ha JI0KJIaga, KOeTo IocouBa Hall-no0pure
U e(eKTUBHU 3aKOHOJATEIHU peleHus, OOLmMTE TMNPEeNU3BUKATENCTBA TIpeJ CTPaHHUTE MPH
TPAaHCIIOHUPAHETO Ha Pa3MISKIAHUTE Pa3NoOpendH, KaKTO U ISJIOCTHUTE IOCIEeIULU BCIECICTBUE OT

mporncca Ha TpaHCIIOHUPaHE.

2. MeTtoaosaorust

HacTosmusaT nokiaza ce Haarpaxaa netT MHAMBUYaTHO U3rOTBEHU MPOYYBAHUS HA CTPAHUTE BHB
Bpb3Ka ¢ TpaHcrnonupaneto Ha Jupexktusa 2012/29 B ABcrpus, boarapus, Uranust, I'bpuns u PymbHus,
KaTO BCHYKH IIET JOKJaga ca M3rOTBEHM C €IMHHA CTPYKTypa M METOHoJIoTHsA. M3mon3BaHu ca eqUHHH
AQHAIMTHYHU TAPAMETPU C IIeJ TPaBWIHOTO OLICHSBAHE HA CTEIEHTa Ha TPaHCIIOHUpaHe. Te3u Kpurepuu
ca YCTaHOBEHHU Bb3 OCHOBA Ha M3CJIEABAHH JIPYTH MOJA00HH 3aKOHO/IATEITHN NPOYYBAHUS OT €/1Ha CTpaHa,
KaKTO M BCJIEJCTBHE HA IOCTUTHATA MPEABApPUTEIHA YTOBOPKA MEXKTy IETTe IMapTHHOPCKH OpPraHU3alHy.
YeTupuTe M3MON3BaHU KPUTEPHHU ca: 1) M3UEPIATENHOCT; 2) ChOTBETCTBUE; 3) TOYHOCT M YMECTHOCT; 4)

JOIIBJIHUTCIICH KpI/ITepI/Iﬁ 3a KayeCTBCHA OILICHKA. pa36I/IpaeMOCT, HEABYCMHUCIICHOCT U SCHOTA.

HaHHI/ITe ca C’B6paHI/I nocpeaACTBOM KaOWHETHO MMpOy4YBaHC U CHIIOCTABKAa HAa CbOTBCTHUTC pa3n0pez[61/1 Ha
HI/IpeKTI/IBaTa U HAIUOHAJITHHUTC 3aKOHOAATCJICTBA HA CTPAHUTC. B Mpoy4BaHHUATA HA HAKOHU OT CTPAHUTC
JOII'BJIHUTCIIHA I/IH(l)OpMaHI/ISI € CB6paHa C MHTCPBIOTA WKW pa3jiMdHU OOKYMCHTHU, MNPEAOCTAaBEHU OT

MCCTHHUTEC 3aMHTCPCCOBAHU JIMIIAa B obmacTTa Ha 3aKpujiaTa Ha aAceuara KCpTBU Ha HpeCT’I)HJ'IeHI/Ieg.

8 3a noBeue I/IH(I)OpMaHI/IH 3a U310JI3BaHara METOJO0JIOTHA BK. CbOTBCTHH HAITMOHAJICH TOKJIAd.
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3. Tpancnonumpane na JupexktuBa 2012/29 B ABcTpus,
bovarapus, Utanus, I'spuusa u Pymbuus

To3u pazmen chabpka HCTOpPUUECKA IIPeTyie]] Ha HUBOTO Ha MPEJIOCTaBsIHATA 3aKpHiia Ha Jerara
JKEPTBA Ha TPECTHIUIEHHWE B IbPKABUTE, YJacTBAll B HACTOSAIIOTO HW3CJenBaHe. Pa3menpT chabpxa
KpaTKO CpaBHEHHE Ha 3aKOHOJATENICTBOTO IIpeArd TPAHCIOHUPAHETO Ha MAWPEKTHBA C  OTJIE[
WACHTH()UIMPAHETO HA MIPIIMKA U PA3NUKH. B HEro ce omeHsBa MpaBHOTO MOJOKEHHUE HA JE1ara )KepTBU
Ha TIPECTHIUICHUS TpEAd TPaHCIIOHWpaHeTO Ha JlupekTWBaTa, KaTo ce MpaBHM W OOII Tperien Ha
CHOTBETHHUTE 3aKOHOJATENICTBA. Ha cienBamo MscTo, B HACTOSIIHS pa3fell ce OIeHsIBa M CaMUs IpOIleC

10 TpaHCIIOHUpaHe Ha J{upeKTuBaTa B MEeTTe MapTHOPCKU AbPXKABH.

3.1. MHcropuuecku nperien

3HaYMMOCTTa Ha POJIATA HA KEPTBUTE Ha MPECTHIUICHUE B HAKA3aTEIHUTE MPOM3BOACTBA THPIU
CKOPOILIHO pa3BUTHE BbB BCHUKH ABPKaBU-WICHKH, KOMUTO ca 00EKT Ha ToBa mpoyuBaHe. Ilpeam ToBa
XKepTBaTa ce € Bb3IpreMaja €AMHCTBEHO KaTo CBHIEJEN, YUSATO pojsl € Owia NpencTaBsHETO Ha
JIOKa3aTeJICTBA B ChJa. BBIpeKku ToBa, B MOCIEIHUTE FOJUHM KEPTBUTE HA NMPECTHIJICHUS 3aI104BaT BCE
MoBeYe Jia ce Bb3MPHEMaT KaTo aKTUBHM YYaCTHUIN B ChJEOHOTO MPOU3BOACTBO, KATO UM CE NIPEIOCTABST
BCE IOBEYE M IOBeYE Mpasa. M 10KaTo BbB BCHUKH JIbPKAaBH, KOUTO ca IPEAMET Ha TOBA W3CIIEIBaHE
KepTBaTa HMMa NPOLECYaIHOTO KAadyeCTBO HAa CTpaHa B IPOM3BOJCTBOTO IIpe] CbhAa, TO BCE OILIE
CBIIECTBYBAT CBHILIECTBEHN PA3IMKH B MPABHOTO IMOJIOKEHUE M HUBOTO Ha 3alllUTa Ha Jelara >KepTBU Ha

MPECTHIVICHUA B HAKA3aTCJIHUTE IMPOU3BO/ICTBA HA MAPTHBOPCKUTE AbpPrKaBU-YJICHKU.

B ABctpus, O6narogapenue Ha 3aKOHOJATEITHUTE NPOMEHH B ABCTPUHCKHUSI HaKa3aTeleH KOIEKC
npe3 2006 u 2008 ronuHa, >kepTBaTa Ha MPECTHIUICHUWE IMOJIydyaBa CTATYT HAa CTpaHa B HAKA3aTEIHOTO
MPOM3BOACTBO. B pe3ynrTar Ha Te3W NPOMEHHU >KEPTBUTE CE€ NPEBPBIIAT B MO-aKTHBHU YYACTHULM B
HaKa3zaTeJHUTE MPOM3BOJCTBA, KAaTO MM CE€ IPEJOCTaBHXa IpaBa, KOUTO IONpPEIH TOBA HMMAaT CaMo
npokypopsT 1 ooBuHsiemusi/monceaumus (Stangl, 2008; Hilf and Anzenberger, 2008). bnaronapenne Ha
TE3W W JIPYTH 3aKOHOJATeNHU peopMU B ABCTPHHCKHUS HAKa3aTeNeH KOJIEKC, TOJsiMa 4acT OT MEPKUTE
npenBuaeHN B JlMpeKkTHMBaTa ca BBBEAEHM B aBCTPHIICKOTO 3aKOHOJATEJICTBO OIIE Mpenu Ipoleca Ha

TPAaHCIIOHHUPAHE.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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B Bbirapus, oT Apyra cTpaHa, 3aKOHOJATEICTBOTO 1[0 CE OTHACS JIO 3aKpHJIaTa Ha Jiela )KepPTBH
Ha TPECTHIUICHUSA € CPaBHUTEIHO ockbaHa. M Makap mpe3 2006 romuHa ma ca MpHETH 3aKOHOAATEITHU
MMPOMEHHU, C KOUTO KCPTBUTEC HAa NPECTHIUICHHWS TOIy4YaBaT KAa4ueCTBOTO HA CTpaHA B HaKa3aTCITHUS
MPOLIEC, MPABHOTO TOJOKCHHUE HA JiellaTa XEPTBU HA TPECTHIUICHHUS OCTaBa 3HAYUTEIHO BJIOUICHO B
CPaBHEHHE C TOJIOKEHUETO UM B ABcTpus. Taka Hampumep mpaBaTa Ha JieliaTa >KepTBU Ha NMPECTHILICHHUE

MOTar Jia ce yIpaKHsIBAT CaMoO OT TeXHHUTE 3aKOHHU mpeacTaButenu (lvanova, M., 2012).

ITo chuus HauuH B ['bpIHs BB3MOKHOCTTA 332 aKTHBHO YYacTHE Ha JKEPTBAaTa B HAKa3aTCIHUSI
IpolleC € MpHU3HATa elBa HACKOpPO, KaTo CJIEABa Ja Ce€ MMa IMPEIBHI, Y€ TIXHATa HaKa3aTeIHONpPaBHA
cUCTeMa caMa 1o ce0e CH He ¢ aKTUBHO HacoueHa KbM ydacTHETO Ha jxkeprBara (Angelopoulou, 2016).
Hemo mnoBewe, B I'bpiiust jeramHo ompeieiicHHE Ha IMOHATHETO KEepTBa € YCTAaHOBEHO B XOJa Ha

TPAHCIIOHUPAHETO Ha J[MpeKTuBaTa 3a )KEePTBUTE HA NPECTHIUICHHUS.

Enna oT mpmimkuTe, KOWUTO CHINECTBYBAaT B 3aKOHOAATENCTBATa HAa BCHYKU IbPKABU-UICHKH,
KOHWTO Ca TpeIMeT Ha TOBa HM3CJEJBAaHE € TAXHATa (ParMEHTApHOCT IO OTHOIIEHHWE HA pas3ropenouTe
OTHOCHO JKEPTBHUTE Ha MpecThIUICHNA. Ta3u (parmMeHTapHOCT € oco0eHo 3abenexnma B MTamus, KbIeTo
[paBaTa Ha JKEPTBUTE Ca YPEICHH KaKTO B IPAXKIAHCKOTO, TAKA M B HAKA3ATENHOTO 3aKOHOIATEJICTBOY,
KaTo pasnopeaduTe ca pasnpeseseHd B MHOTO Ha Opoil 3aKOHHU, KOMTO €a Ch3AaJACHH IIPe3 Pa3IudHUTe
roguHd. Ha mocienHo Msicto, TaM ce 3a0emsi3BaT 3HAUMTENHUTE €()eKTH Ha JeleHTpaIu3alusiTa,
BCJIEJICTBHE Ha KOSTO ce HaOIlI0JjaBa HEPaBHOMPABHO TPETHPAHE M 3aI[UTa HA YKEPTBHTE B PA3IMUHUTE
PETHOHM Ha CTpaHaTa, M MO-CIIEIMAIHO II0 C€ OTHACS JI0 Pa3NojaraéMoCTTa M JecHaTa JOCTBIHOCT /10
TEpariCBTUYHA TI'pHXKa (HCI/IXOJ’IOI‘I/I‘ICCK&, ncuxuarpuiHa M HCI/IXO'COHI/IaJIHa) Ha Jeuara XEpTBHU Ha

MPECTHIJICHUA.

[lo momobeH HauWH CTOST HemaTa W B ['bpIUs, KBAETO CHUICCTBYBAT 3HAYMTENleH OpoOi
HOPMATMBHM aKTOBE, YPEXIAIlM 3aKpuiaTa Ha Jelara >KEPTBU Ha IpecTbiuleHus®. W mpenn
TPaHCIIOHUpaHEeTO Ha JlUpeKTHBaTa, B 3aKOHOJATEJCTBO MMa pasnopenda, B KOATO ce 3abenss3BaT
CBIIECTBEHH MPWINKH C HHAMBHIyAIHATA OIICHKA Ha )KEPTBUTE C 1Ie71 YCTAHOBSIBAHETO HA CIIEIU(PUIHUTE

UM HYKIH OT 3alIMTa 10 CMHCHIA Ha wieH 22 oT JlupektuBara®, HO rpblKara pasnopenda € IpUIoKUMa

4 3a mombNHUTENHA HHPOPMAIHS MOIS BX. Pasmen 2.

5 Tpwuxusat CCP, 3akon 2298/1995 oTHOCHO opraHuTE 3a 3akpuia Ha jeTeTo; [Ipesunentcku nekpet 227”003 OTHOCHO 3aKpwIaTa
Ha )KePTBH Ha OTIPEIeNIeH BUJ| IPECTHILUICHHUS CPEIIH JINTHATA ¥ TI0JI0BaTa HENPUKOCHOBEHOCT; 3akoH 3500/2006 3a 6opbara ¢
JIOMAITHOTO HACHJIIME.

6 Pasnopen6ara TP U3MEHEHMs B Polieca 10 TpaHCTIoHUpaHe Ha JlupekTuBara.
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CaMO II0 OTHOHICHHUE Ha NPECTBIUVICHHUATA IMPOTHUB TEJIECHATA M IIOJIOBATa HCHpHKOCHOBCHOCTY. Hemo
IIOBE€YEC, I'PhIKaTa 3aKOHOAATECIIHA CUCTEMA € C€AMHCTBCHATA OT PA3IVICKIAHUTE CUCTEMU HAa ABPKABUTEC-
WICHKH, NPCIMCT Ha HACTOAIIOTO HU3CJIICABAHC, KOATO € MMajla 3aKOHOAATCIIHA prI[6a B oOjacTra Ha
HWHAMBUAYaAJIHATa OLICHKA Ha KCPTBUTC NPCAU NPOICCa HAa TPAaHCIOHUPAHE Ha I[I/IpeKTI/IBaTa, Makap u

CaMoO 3a OIpEACICHU IO BUJ NPCCTHIIJICHUSA.

B PymbHus, chilo Taka, mpeay NpueMaHeTo Ha JIupekTrBarta ChIIeCTBYBAaT MHOTO 3aKOHHU, KOUTO
PEryIIMparT 3aIIuTaTa Ha Jenara )epTBH Ha npecTbiuienne®. B gactHocT 3akon Ne272 ot 2004 roauna 3a
3anUTaTa v yTBPHKIABAHETO Ha MpaBaTa Ha Jierata, KOUTO ypex/ia Criel[HaTHi MEPKH 3a 3al|Ta paBaTa
Ha aeuara >XCPTBU Ha NPCCTHIIJICHUS. EI[I/IH OT OCHOBHUTC HEAOCTATHIN HAa PYMBHCKOTO 3aKOHOAATCIICTBO
ocraBa (DaKThT, Ue HE BCHYKHU JCIla, KOUTO Ca KEPTBH HA MPECTHIUICHHUS, CE 00XBaIlaT OT MPUIOKHOTO

I10JIC Ha TOoraBa I[CﬁCTB&H.[HTC UM 3aKOHH.

Ha mocnenHo mscTo, chinecTByBamuAT B bearapust 3akoH 3a 3aKkpuiia Ha AETETO (3aKOH, KOWTO
ypexIa NpeAuMHO IPakIaHCKOINPABHU OTHOIICHUS M HA MPAKTHKA € MOYTH HENPHUIIOKHUM 110 OTHOIICHHUE
Ha Haka3aTelIHUTE NMPOM3BOJCTBA) YECTO C€ IpWiara B CIydauTe Ha JeLa JXEPTBU HA NPECTHIUICHUS.
[TpuunHaTa 3a Ta3u MpakTHKA €, 4e Te3H pa3nopeadu BKIOYBAT MEPKH 3a 3aKpUIIa, KOUTO ca Ce JOKa3alH

KaTo Mo-e(KacHU B CPaBHEHHE C JPYTH.

3.2. IlpormechT 1o TpaHCIIOHUPAHE

Jupextusa 2012/29 u3pu4HO MOCOYBA, Y€ BCHUKH JbP)KABU-WICHKH Ca 3a/IbJDKEHH J1a U3BbPIIAT
TpaHCIIOHUpaHE Ha HEOOXOMUMHUTE MEpPKH B CpoK 10 16-tm HoemBpu 2015 rommHa (win. 27 ot
HupexTtuBara). B mporeca Ha TpaHCHOHHpaHE AbPKABUTE-WICHKU CJIeBa Ja MOJABPXKAT IOCTOSHHA
KoMyHHKanus ¢ EBporneiickara KOMHCHS IPY IPUEMaHETO Ha 3aKOHOJATEIHUTE TEKCTOBE B CHOTBETCTBHE
¢ dupexTtuBara. Thii KaTo MHOTO OT ABPXKaBUTE-WICHKU HE CIIa3BaT TOBA 3aJbiDKeHHE, EBpomelickaTa

KOMMCHS CTapTHpa MPOLeIypH 3a HapyLIeHHe cpelly 16 cTpanu®, KOMTO He ca M3IILIHUIM 3aIbIKEHUETO

"1, 226A, 3akoH 3625/2007

8 3akon Ne 272/2004 0THOCHO 3aKpuiIaTa ¥ HACHPYABAHETO HA MpaBaTa Ha JeTeTo; 3akoH Ne 18/1990; 3akon Ne
215/2000; 3akon Ne. 211/2014 oTHOCHO Ompe/iesIeHH MEPKH 32 3aKpWJIa Ha )KEPTBH HA IIPECTHILICHUE. .

9 Aecmpus, benrus, bvaeapus, Kunbp, I'opyus, Guananaus, @pannms, Xwepearus, Upnaaaus, Jlutea, JIlrokcemOypr, JlaTus,
Xomanmus, Pymwvnus, Cnosenust, CnoBaxust; Bxx. EBponeticka kommucus, nponenypa mo Hapymenue Ha EC, mocTenHO Ha:
http://ec.europa.eu/atwork/applying-eu-law/infringements-

proceedings/infringement_decisions/index.cfm?lang_code=EN&r_dossier=&decision_date_from=26%2F01%2F2016&decision_
date to=28%2F01%2F2016&DG=JUST&title=&submit=Search
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cu. Illo ce oTrHacs A0 IBP)KABUTE-WICHKH, KOUTO Ca MPEAMET Ha HACTOSIIOTO H3CIeABaHE, OT TAX

€IMHCTBEHO cpelny UTanus He € MHUIMHpaHa Ipoleaypa 3a Hapynienue'’,

OTBeTHHTE pEeakIi Ha pa3iINdHUTE NbPKABU-WICHKH KbM CTapTHPAHETO HA IMPOLEAYPHUTE 3a
HapyIIeHHus ca J0CTa pasinyHu. B ABCTpus Hampumep, 3aKOHBT!, ¢ KOWTO ca TpaHCIIOHHpPAHH
pasmopenbute Ha upextuBata Bim3a B cuia Ha 1 fonm 2016 r., KaTo cTapTHpannTe MPOLEAYPH 3a
HapylIeHHs He MPHUBIMYAT OCOOEHO BHUMAaHHME OT CTpaHa Ha 3aWHTEPEeCOBaHHWTE CTpaHd. lIpmdmHaTa
3aToBa ce€ IBIDKM Ha (akTa, ye roiisiMa 4YacT OT IpaBaTa, YCTaHOBEHH B JlupekTmBara, ca 4acT OT
ABCTPUHCKOTO 3aKOHOMATENICTBO OIe TpeAr HAdaloTO Ha Ipolleca MO TpaHcroHupaHe. [IpotnBHO Ha
aBCTpHUICKaTa peakuus, B ['bplins HHUIMMPAHETO Ha MpolielypaTa 3a HapylIeHus MpeInu3BHKa ,,CBUBaHe
Ha 3aKOHOJATENTHUS MPoLIeC C Led JIa ce MpeJoTBpaTH MpOoIb/DKaBAaHETO Ha MpollelypaTa 3a HapylIeHHUs
ot EBpormeiickara kommucusi, karo BeIpochkT Oemie otHeceH a0 Cohbaa Ha EBpomeiickust cpro3. ToBa ce
OKa3Ba W €IHa OT NPUYMHHUTE, MOPaTd KOUTO 3aKOHOAATEIHUST MPOILEC, B YUUTO PaMKHU Cle[Ba Aa ce
TpaHcnonupa JupexkruBara B 'bpriust ce ciiyuBa, 6e3 1a ObaaT cria3eHd BCUYKH U3UCKBAHUSI U3LISLII0, KaTo

00ILECTBEHOTO 00CHKIaHe IIPUKIIIOUBA CAMO 3 CEAMULIA™,

CrenenTa Ha TpaHCIOHHpaHe Ha pasmopendure Ha J(upexktua 2012/29 B pasmuuHHUTE TBPXKABH-
YICHKH, MPEIMET Ha TO3M JIOKJIAJ, € JOCTa pa3jindHa. ABCTPUMCKUAT 3aKOHOAATE] HANpUMEpP BHBEKIA
HaIbJIHO BCUYKHU IpaBa, rapaHTupand oT JlupekThBaTa, KaTo WMEHHO OjarojapeHude Ha Impoiieca Io
TpPaHCIIOHUpAHE ce Ch3/aBa €Ha IsUI0CTHA ypeada Ha mpaBaTa, rapaHTHPAIIH 3allUTaTa Ha )KepTBUTE Ha
npectbiieHus. B Mranus neiHoTo TpaHcnoHupaHe Ha JupekTupata'® BoJM 10 HAKOJIKO TOJNOXKUTETHH
3aKOHOJIATEIHM TpoMeHH B MranmaHCKusi HakaszaTeNHO-TIpOlLieCyalieH KOJEKC, Karo Hampumep
BBBEXKAHETO Ha MO-TPEIU3HO OMNPE/CIICHUE Ha MOHITHETO 3a YA3BHMOCT, KaKTO U Pa3lIUpPSIBAHETO Ha
Kpbr'a Ha MEPKHUTE 3a 3aKpHJia Ha HSIKOM TPYIH OT YSI3BHMH KEPTBU Ha NPECTHIUICHUS IO BpeMe Ha
ChJICOHUTE 3aCelaHus W Pa3lUTUTE UM B HAKA3aTEJIHOTO NPOM3BOACTBO. B I'bpius, oT apyra crpana,
3aKOHOJIATENIAT TPAHCHOHHpPA MHOIO OT pas3mopendbutre Ha JlupekTuBatra TOCIOBHO, KOETO BOIM JIO
MHOXECTBO KPUTHKH MMOPAJXd HETOYHOCTH M JBYCMHUCIHE, MOPaayd KOUTO C€ Hajara HM3sICHABAHETO Ha

3HAYEHHETO UM B HALlMOHATHOTO 3aKOHOAATENCTBO. Bepeku ToBa, 3akoH 4478 ot 2017 r. ce Bp3npuema

10 B WTanus, 3akoHOATEICTBOTO 32 TPAaHCHOHMpaHe Ha J{MpeKTUBaTa € IpueTo Ha 15 nexeMspu 2015 . v Biu3a B cuiia Ha 20
ssHyapu 2016 1.

11 3akown 3a m3menenne na ACCP 12016.

12 O6uKHOBEHO TO3H MPOIIEC TPOTHYA B pAMKHUTE Ha 1-2 Mecera.

13 JlupexTuBaTa € TpaHCTIOHMpPAHA Upe3 3aKoHOoIaTeNeH nekpeT Ne212 ot 15 nekemspu 2015 I., KOHTO BIIM3a Mecell TO-KbCHO OT
KpalfHHsI CPOK, YCTaHOBEH B JlupexTupara.
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KaTo OrpoOMHa CTBIIKA N0 OTHOIICHHE Ha CH3[IaBAaHETO Ha OTAENIEH 3aKOH, KOWTO Ja Chabpka B cebe cH
BCHYKH NPWJIOKUMH MEPKH 3a 3aKpHJa Ha JIelaTa KEePTBH Ha npecTbiuienne B [bpuma. Ha mocneano
MscTo, bbarapus u PyMbHUS TpaBAT HSAKOM TOJOXKHUTETHH TIPOMEHH B HAIMOHAIHOTO CH
3aKOHOJIATEJICTBO 1110 C€ OTHACS JI0 3all[uTaTa Ha XKEPTBUTE HA MPECTHIUICHUS, Makap 4e KbM MOMEHTA Ha
M3TOTBSHE Ha HAIMOHAIHUTE JOKIAJH, MPOLECHT MO ILAJIOCTHOTO TpaHCHOHUpaHe Ha J[upekTtuBaTta B

HAalIUOHAJIHUTC 3aKOHOAATEJICTBA HE € 3aBbPIICH.

4. TpaHcnOHHpPaHe B HAIIMOHAJIHOTO 3aKOHOIATEJICTBOTO

CrnenBamusaT pasfen ciefBa [a IOCOYM pasziuuuATa MpH TpaHCIOHUpaHeTo Ha JlupekTuBa
2012/29 B HanMoOHATHWTE 3aKOHOATEICTBA HA TOPEMOCOUYCHHUTE IbPIKABH-WICHKH, KaTO II€ITa € Ja Ce
nehuHUpaT U30paHUTE 3aKOHOJATCIHHU IOIXOAM, KAaKTO M OOIIUTE MPEAU3BUKATEIICTBA, CTOSIIU TIPS
ctpanuTte. [ITbpBUAT MoApasaen pasriekaa IePUHHUINATA Ha TTOHATUETO , KEPTBA Ha MPECTHIUICHUE  BHB
BCAKa OT Abp)KaBUTE-WICHKH, KaTO MOCTaBs OCHOBA 3a BBIIPOCUTE, pasrieXJaHH B CIEIBAIINTE
mozapa3fenu. TaMm ce mpaBW CHIIOCTaBKa M OIIEHKAa HA TPAHCIIOHMPAHETO Ha pasmopendaTta Ha @wi. 22 OT
JupexTrBaTa — OTHOCHO MHAMBHIyaJIHaTa OLIGHKA HA KEPTBUTE C L€JI YCTAHOBSIBaHE Ha cHeUU(UUHUTE
UM HyXOIM OT 3amuTa. Ha mocienHo msicto ce pasriiexkaa NpaBOTO Ha 3alluTa Ha JAelara >KepTBU Ha
MPECTHIUICHUS] B XOJa Ha HAKa3aTeNHOTO Mpou3BoACTBO (wi. 23-24 or [upexkTuBara), KakTo M ce
CBIIOCTaBsl TPAHCIIOHMPAHETO HAa MPABOTO HA JOCTBII IO CIyXOWTe 3a MOAKpena Ha >KEPTBUTE U

IpeaoCTaBsIHCTO HA MOAKPCIIA OT MOCJICAHUTE (‘IJ’I. 8u9or I[I/IpeKTI/IBaTa).

4.1. Jleranna neduHUIMSA HA , KEpTBAa Ha MPECTHIUICHWE . WICH 2, aiuHes 1,

OykBa ,,a“ ot Jlupextusa 2012/29
B I'maBa 1 ot JlupekTuBata ce ChIbpKaT OOLIUTE pa3nopealdu, BKIOYUTEITHO HEHHHUTE 1eNIU U
JIerajgHu omnpenenenus. B un.2, an.1, Oykea ,,B e Ka3aHo, 4e 3a 1eauTe Ha JupekTuBara 3a iere ce cuura

BCAKO JIMIE, KOETO HE € HaBbpmmiao 18-rogmmmua Bb3pact®. Hemo moseue, B JIMpeKTHBaTa SCHO Ce

14 TIp. npencenarensaT Ha aJBOKATCKUTE KOIETHH B I'bplius 10 BpeMe Ha cpema oT 15.06.2018, 10cTHIHO Ha:
http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-
a78301667b73

15 CpuioTo pazbupane € Bb3MPHETO U B HACTOAIIUS JOKIAI.

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
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authors and can in no way be taken to reflect the views of the European Commission.

[14]


http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73
http://www.hellenicparliament.gr/en/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=e8d154e1-d040-45be-bc33-a78301667b73

Y E-PROTECT

OIpeacId KOC JIMIEC CE CUMUTAa 3a XKEPTBa I10 CMUCHJIA Ha I[I/IpeKTI/IBaTa, KaKTO W KOH JikIa ca HOCUTCIIM Ha

MpaBara, periaMeHTHpaHH B cienBanuTe i paznenn. Cropen HactosamaTa JlupexTusa, sKepTaa e:

(i) Qusuuecko nuye, Koemo e NPemvbPHAI0 8pedU, BKIIOYUMENHO QUIUYECKO, OVUIEBHO Ul
EeMOYUOHATHO Cmpadanue Uiu UKOHOMUYECKa 6pedd, KOUMO ca HpsAKd nocieouya om
npecmuvhieHue;

(i) YleHo8e HA CeMelme8omo Ha Juye, YUAmMo CMbPM e NPSAKA HOCieouyd om npecmuvhieHue u

Koumo ca npemvpneiu 6p€0(1 6 pe3yimam Ha CMovpmma Ha 1uyemo.

un. 2, an. 1, 6. a, Jupexkmuea 2012/29

Makap npeaMer Ha TOBa MPOYYBaHE Jla HE € MO-MOJAPOOHOTO O0OCHXkK/IaHE Ha JIEraIHOTO
OIlpeJ/ieJIeHue 3a JKepTBa Ha INPECThIUICHHE, B Cilydas ce sBsBa aOCOJIOTHO HEOO0XOAMMO
U3ACHSBAHETO HA BBIPOCA KOE JIMIIE CE CUMTA 3a JKEPTBA HA IPECTBILICHHE, OCOOEHO KOraTo ce
u3cieaBar npaBarta, KOMTO ca MPeJOCTaBEHU Ha )KEPTBUTE Ha MPECTHIUICHUS, U MO-CIEUAIHO Ha
Jieriata XKepTBU Ha IpecTbIUIeHUs. B cienBaius pasjen Ha JOKJIaga TEPMUHBT ,,KepTBa‘“ 1€ ce
U3II0JI3Ba B HEroBHs 0000IIEH CMUCHI, 0e3 Ja ce B3eMa HpPEeIBU TOYHOTO My 3HA4YEHUE BbHB
BCsSIKA €/IHA OT Jbp)KaBHTE, MaKkap Jia ChIIECTBYBAT CHIIECTBEHHU pa3siMKH (BMXK TaOiUIaTa Io-
noiy). B 0600mienne MoxkeM Jia ce Kaxe, 4e BCAKa OT U30POSHHTE MO-0JTy Ie(PUHUIIMHA TOKPHBA

MHUHUMAJTHUTC U3UCKBAHUA, ONIPCACICHU OT ILI/IpeKTI/IBaTa.

Abp:xaBa IIpaBHa HOpMa 3aKoHOBO ompe/eJieHHeE 32 ,,)KepTBa‘*

ABcTpus uit. 65, an. 1 ACCP | (a) “Ocobeno yaseumu osicepmeu: Besaxo nuye, xoemo e obexkm Ha
Hacuue uiu HA NPEeCmvbnHO 3aNJIAUEAHe NOCPeOCHEOM YMUUIEHO
U36LPULEHO NPECIIBIIICHUE, WU YUAMO NOJL08A HeNPUKOCHOBEHOCT U
nono6o camoonpeoensine ca Ounu HaKbpHeHu, KaKkmo u 6CAKo Juye,
KOemo e NOCMABEeHO 6 NOJONCEHUe HA 3A6UCUMOCI NO BCEKU OM
20peusbpoenume HavuHiL.

(b) Onpeoenenu poonunu Ha auye, uuamMO CcMBPM e NPUHUHEHA
6creocmeue Ha U3GbPUWEHO npecmvnienue. (cvnpye, NApmMHbLOp,
POOHUHU NO NPABA IUHUS, OPAMS U CeCmpu)

(C) Besxo opyeo nuye, koemo e 3acecHamo NPSKO UlU KOCBEHO Om
6peda, NPUYUHEHA OM U3BbPUIEHO npecmvnierue’”’

(6.peo. npesooume ca asmopcku)

PasrpanndeHneTo Ha pa3TUYHUTE KATETOPHH JKEPTBH CE€ SIBSIBA
0COOEHO Ba)KHO, THH KaTO € OT 3HaUeHHE 3a IPaBOTO Ha Oe3ruraTHa

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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IIpaBHA U IICUXOJIOTMYECKAa ITOMOIII.

boarapus 1. 74 HIIK “Ilocmpadan e nuyemo, KOemo e NPemvpnsale UMYWecmeeHu u
Heumywecmsenu pedu om npecmuvnienuemo. [Ipu cmvpm na auyemo

1

moea npaeo npemunasa 6vpxy Hecosume HaCﬂe()Huuu. ’

ToBa ompeIeNeHre € ¢ J0CTa MUPOKO 3HAYEHUE U MOXKE 14 BKIHOYBA
B ceOe CH pOIHHHH (WICHOBE HA CEMEHWCTBOTO) HA TIOCTPaIaIHs.

I'eprus gy1. 55, an. 1a 3akon | Cmopen HoBHs 3akoH 4478 ot 2017 ..

4478/2017 “(a) ‘ocepmsa’ osnauasa:

(i) usuuecko nuye, Koemo e NPemvbPhsAI0 6pedd, BKIOYUMETHO
Qusuuecka, ncuxuyecka U eMOYUOHANHA MAKA8d, KAKMO U
uKoHOMuUYecKa 3azy6a, KOUmMo ca NpAKa nocieouyda Om u3ebPUIeHO
npecmuvnienue;

(ii)) poonunu na nuye, uusMO CcMBPM € NPAKO NPUHUHEHA OM
U36LPUIEHO NPECMBIIIEHUE U 3d KOUMO €A HACMBAULU 8Pedl NOpadU
cmMbpmma Ha mosa auye.”’

WHTEepecHOTO TyK €, 4e IIpelu TpaHCIOHUpaHeTo Ha JlupekTusara, B
IPBLKOTO 3aKOHOJATEIICTBO HE € ChIIECTBYBA 3aKOHOBO OIIPEIEICHUE
Ha TIOHATHETO ,,KepTBa™".

Utanusa qi1. 90 ICCP HTanmuaHCKOTO 3aKOHOATENICTBO HE M3I0JI3Ba TEPMHHA ,, )KEPTBa™, a B
HEro ce roBOpH 3a “JHIle, MOCTPagaio OT MpecThiieHue” (T. Hap.
“persona offesa dal reato”). Crnopen 3akoHOBata aehuHHUIMS ,,the
persona offesa dal reato“ e nmiero, KoeTo WMa TpaBeH HMHTEpPEC,
3aIUTEH OT HAKAa3aTeIHOINPaBHA pas3nopenda, KOSTO € HapylicHa.
EnuncrBeno B ciyuaute Korato ,the persona offesa® mpensiBu
TPaXIAHCKH UCK J1a 00e3IeTeHre, TOW WK TS Ce TPUCHEMHIBA KaTO
CTpaHa B HaKa3aTEIHOTO Mpou3BoacTBo. OOHKHOBEHO ,the persona
offesa” cepBHmama ¢ TpakIaHCKUS WIIEH, OCBEH B CIy4auTe Ha
yOuiicTBa, B KOUTO CIy4ad OOE3MIETCHHETO Ce MPHUCHKAA Ha
POAHUHUTE HA KEpTBATAa, KOUTO Ca MPCAABUIIN UCK.

PymbHuS 1. 78 RCCP B pyMBHCKOTO 3aKOHOJATEICTBO HE ChHINECTBYBAa  JICTAIHO
. 24, an. 1 RCCP | OMPE/IC/CHHe  Ha  TOHATHETO kepTBa®. OOMKHOBEHO IKepTBaTa
MIPUTEXaBa KauyecTBOTO CBUAETEN (ako TOH WM TS pasmojiara c
uHbOpMaNKsl, CBbpP3aHa ChC Ciydas) WIA YBpEOCHO Jule, (ako e
NPeTHPISUl  (U3MYEcCKa WM MOpallHa BpEeAa, KaKTO M BCSKAKBU
MMYILIECTBEHH BpEIU B pe3ysTal HAa MNPECTBHIUICHWE), B CIy4auTe
KOTaTo JMIETO y4acTBa B HAKAa3aTEIHOTO MPOU3BOACTBO

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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4.2. HuauBuayaiiHa OLEHKA Ha )KEPTBUTE C 1I€J1 YCTAaHOBSBAaHE Ha CreU(DUUHUTE

UM HYXJIH OT 3aI1Ta

Tpancnonupane Ha 4. 22 ot [Jupextusa 2012/29

ABcTpHna Bbovarapu I'vpous Hranus PymbHnst
TpancnioHnpan Hee Tpancnonupasn | YacTU4HO TPaHCIIOHUPAH B WuauBuayanHa onieHKa ce
B TpPaHCIIOHUPAH B 1. 90 ICCP - ceampika MpaBo caMo B clIyyauTe Ha
1. 22a oT 1. 68 OT HSAKOM €JIEMEHTH Ha Jlelia AKEPTBU Ha CEKCyalHU
ACCP 3akon 4478 WHIUBUIYaTHA OIICHKA MOCETaTeNICTBA U JOMAIITHO
/2017 HACHITHE

KbeM MOMeHTa Ha H3rOTBSIHETO Ha WHAWNBUAYAJTHUTC HAIMOHAJIHU IIPOYYBAHUA, ET)JIFapI/ISI (§]
CANHCTBCHATA CTpaHa OT ICTTC ABbPKABU-UJICHKHU, MPEAMCT Ha HACTOALIWUA OOKJIAZ, KOATO HE € BBBCIIA
wieH 22 Ha JMpeKkTHBaTa B HALMOHAIHOTO CH 3aKOHOAATEJICTBO.'® B MpHIokuMEs GBITapCKH 3aKOH CE
ChIBPKAT HAKOU HOPMH, PUETH B MPOLieca HA TPAHCIIOHWpaHe Ha JupekTuBara, KOUTO ChOTBETCTBAT Ha
pasmopenbute Ha wi. 22, HO 32 CHXKaJCHHE TE3W 3aKOHOJATEITHH YCWIHS C€ OKa3BaT KpaiHO
HEIOCTAaThYHM, 32 Ja IIPUEMEM, Y€ MPOLECHT M0 TPAHCIIOHUPAHETO U € 3aBbplueH. B PymbHUS CchIIO HE
CBIIECTBYBAa HOPMA, KOSITO HAIIBIIHO JIa OTpa3siBa pa3nopealduTe Ha ujeH 22, KaTo TaM ChIIECTBYBAT /Ba
3aKOHA: €OIUHMAT OT KOMTO YpeXk/a 3aKpuiaTa Ha Jela, KOUTO ca )KEPTBU Ha CEKCyaJIHH IOCEraTesicTBa, a
JAPYTHAT - 3aKpuWiiaTa Ha Jela, KOUTO ca TOMIOKEHH Ha JjoMamHo Hacwive.!’ Te3u 1Ba 3aKoHa
YCTaHOBSABAT 3aJbJDKCHUE 32 M3TOTBSHE Ha MHIMBHUIyaJHa OLIEHKA HA XEPTBHUTE C LIEN Ja C€ YCTAHOBST
TEXHUTE CHeUU(UYHN HYKAU OT 3aluTa. Bernpeku ToBa, nenara B PyMbHUS, KOUTO ca >KEpTBU Ha JIPYT
BUJI TIPECTHITHU MTOCETraTeNICTBA H3BBH MOPENOCOUCHNTE, HEe ca OOSKT Ha TaKaBa WHAWBUAyallHa OlleHKa. B
paMKHTE Ha JEHCTBAIIOTO 3aKOHOJATEJICTBO, M3TOTBAHETO HA Ta3W MHIWBUIyalHA OIEHKA CE€ CHCTOM OT

ABC CTBIIKW —,ITbpBOHAYA/IHA OLI€HKA, KOATO C€ U3BBPIIBA OT MECTHUTE BJIACTH 3a 3alllMTa Ha ACTETO, CIICA

16 Tlo nannm Ha npoyusane Ha Ciy>k0ara 3a npoyusanus Ha EBporieiickus napnament, cropes koeto buarapus u Crosenus ca
€IMHCTBEHNUTE ABbPIKABH WICHKH, KOMTO HE ca TPaHCIOHUpaH Wi. 22 ot Jupexrusara. 3a moBeue nHpopmarms Bx. EPRS —
European Parliamentary Research Service, The Victims’ rights Directive 2012/29/EU: European Implementation Assessment,
HexemBpu 2017 1.

171) "PamroBa MeTONMKA 32 MYJITUCIMILTMHAPHA TIPEBEHIINS ¥ HHTEPBEHINS B CITyYanTe Ha JOMAIIHO HACHIINE U HACUIIUE Ha
neua“ 2) "MyaTUAMCHUILIMHAPHA U MYITHHHCTUTYLIMOHAIHA METOMKA 332 UHTEPBEHLUS B ClIy4al Ha Jiela, U3JI0KEHH Ha U
3acerHaTy OT PUCK 3a MPUHYAUTENCH TPY/ 1 TpaduK Ha XOpa, B U U3BbH PyMbHUA .
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KOCTO CC€ H3IrOoTBsA no—3am;n60qua U [SUIOCTHA OLICHKAa Ha KOHKPETHATa CHUTyalusda, B KOATO CC HaMHpa

AETETO XKEPTBA HA IIPECTHINNICHUEC.

Maxkap B Urtanus ga He ChIECTBYBa M3pHYHA pa3mopenda B 3aKOHA, KOSTO Ja BB3IPOU3BEKIA
ChABPXKAHUETO Ha wWieH 22 oT JupekTuBaTa, HAIUIE € MPaKTHKA Ja Ce W3BHPIIBA WHIANBUAyaTHA OIICHKA
Ha JkepTBHUTE. TOBa € 3aIbDKCHUE Ha OpraHa Ha BJAacTTa, KOHTO IIPHB BJie3€ B KOHTAKT C JKEpTBATa, KaTo
ce m3passBa B M3TOTBSHETO HA WHAMBH/yalTHa OIEHKA C IIeJ Ja YCTAHOBSBAHE Ha CIIENU()HIHUTE HYKIN
oT 3ammTa Ha xeptBara’®. B Wranma nenara )kepTBH Ha IPECTBHILICHHS CE CYUTAT 3a OCOOEHO YSA3BUMH
ex lege, kaTo B 3aBUCHMOCT OT XapakTepa Ha ChOTBETHATA MPECTHITHA MPOSIBA, 3aKOHBT UM MPETOCTaBS
OTIpeNICJICHN CICIHAaHA MEPKHM 3a 3aluTa. BBB BCHUKM OCTaHaIM clydad, BB3 OCHOBa Ha
MHAWBHIyaJIHATA OIICHKA Ha JIeIaTa, CJie/[Ba J1a Ce ONPEICIAT KaKBH CIICIIU(UIHA MEPKH 3a 3allluTa IIIe Ce
npwioxaT. M JokaTo Ha MECTHO HHMBO CBHIIECTBYBAT HMHCTPYKIIMH WM MPEMOPHKH, KOUTO MPEANUCBAT
Ha4yuHA, [0 KOWTO C€ M3TOTBIT TE3M WHIAMBUIYATHU OIEHKH, TO B HAIIMOHATHOTO 3aKOHOJATEJICTBO Ha
Wranus He ca mpeIBUICHU U3PUYHHU PA3IIOPEI0H, U3ICHABAIIM BhIIPOCA KOW CIIE/IBA J1a U3MOTBU OIICHKATA,
KaKTO M HauyWHa, 10 KOWTO TOCJeIHATa Cle[Ba aa ObJie U3rOTBeHA. B pesynrar Ha TOBa, Pa3JIMYHH Ca

[IPAaKTUKUTE U MPOLICYPUTE, KOUTO C€ ITpUiIaraT B OTACIHUTE pailoHn Ha MTanusi.

AscTpus u I'spryst, OT Ipyra cTpaHa, BbBEXKJIAT HOBU pa3lopendH, Ypexaaliy mpoueaypara mno
W3rOTBSIHE HAa MHMBH/yalHa OIICHKA Ha JKEPTBUTE C 11 YCTAHOBSIBaHE HA CIIEM(DUIHUTE UM HYXKIH OT
3alIMTa, B X0/a Ha Ipolieca 1o TpaHcnonupase. Crensa 1a ce 0TOeNIeKy, Y€ U B JIBETE AbPKABU-UWICHKH
JieriaTa >KepTBH Ha NPECTHIUICHHS CE OMPEACIIAT KaTo )KEPTBHU ChC CeMdUYHI HYX/I1 OT 3amura ex lege.
Cpimo Taka, HATO ABCTpHUS, HUTO ['bpLUS TpHUEMAaT KOHKPETHU PAa3MoOpeadH, KOUTO Jia PEryIHpar
MPAKTHYECKOTO NPWJIOKEHHE Ha WHIUBHUAyaJlHAaTa OLIEHKA, W IO-CIIEHANTHO KaK TS cileaBa Ja Obje
n3rorBeHa. HezaBucumo, ye Mexny ABeTe MpoLEeaypH 3a MHIUBUyalHa OLEHKA Ca HaJUIEe ChLIECTBCHU
MPWINKHA, TO TIOMEXIYy UM CBHIIECTBYBAaT W ONpEIeNIEHH pPAa3JIMKH, KOWTO BB3HHKBAT B Ipolieca IO
TpaHCiOHMpaHe: B ABcTpus, oT enHa cTpaHa, Te3W CHeUU(PUYHM KPUTEpUH TpsOBa Na ca HaIUIe
KyMyJaTHBHO, 3a Ja ObJe cuMTaHa XepTBara 3a ocoOeHO ysa3BuMma. B I'spumsa, or apyra crtpana, e
ChCTaBeH MOJPOOEH CIIUCHK C KPUTEPHUHU, KOUTO CITY>KH KaTo ONpEeAessIIy MapaMeTpH 3a YCTaHOBABaHE Ha
cneunpUIHUTE HYXK/IU Ha KepTBaTa. Hemo noseve, B aBCTPUIICKOTO 3aKOHOIATENICTBO HE €A MPEABHICHU

pa3n0pezl61/1, OTHacsAlM €€ A0 OpraHa Ha BJIACTTa, KOHTO CJcBa J1a U3rOTBU MHAMWBUAYAJIHATA OLICHKA,

18 Noxnan D3.11 Country report on the individual assessment methodologies of child victims of crime in Italy.
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AOKAaTO B I'PBIKOTO 3aKOHOAATEJICTBO C€ IMMOCOYBA U3PUYHO, Y€ CHCTABAHCTO Ha UAUBHUAYAaJTHU OLICHKH Ha

JeraTa )KepTBU Ha MPECTHIUIEHHUS € Bh3NokeHOo Ha Ciry)kOuTe 3a 3amuTa Ha JIerara >KepTBH.

ABcTpus:

W3roTBst mu ce HMHIUBHAYyaTHA
OLICHKA Ha HYXIUTE 332 BCHUYKH
KEPTBU?

TpaHcIoHupane Ha wi. 22 Tupektura 2012/29

Ja. Bcuuku skepTBM WMMaT NPaBOTO HA HAaBpEMEHHa OICHKA C IIeN Ja ce
YCTAHOBST TEXHUTE CHIEUU(UIHN HYXIH OT 3aIUTA.

Koii uzrorsst oneHkara?

He chIecTByBa 3aKOHOBA Pa3openoda, KOATO Ja OIpeess OTTOBOPHHUTE JIUIA,
KOHTO TPAOBA Ja M3TOTBAT OLleHKaTa. Ha mpakTuka Ts ce M3BHpIIBA HAal-4eCcTO
oT monunusTa.

ChliecTByBaT 1M pPasNopendH,
KOHWTO J]a YpeXZaT HadHWHa, IO
KOWTO OLIEHKaTa cieBa Jia ce
W3BBPIIU?

He.

Kou kputepuu ciemBa ma ce
B3eMaT MpeABHJ IpPU OLEHKaTa
Ha crnenu(UYHUTE HYXIH OT
3amuTa’?

JKepTBuTe MMaT NpaBO Ha HABPEMEHHA OLEHKA C II€J YCTAHOBABAHETO Ha
TEXHUTE CHENM(pUYHM HYXJM OT 3alluTa, B3€MaWKW NpPEABH]| TAXHATA
BB3PACT, EMOLMOHAIIHO U 3IPABOCIOBHO ChCTOSHHME, KAKTO W Xapakrepa M
0OCTOATENICTBATA PU W3BBLPIIBAHE HA MPECTHILICHUETO. Te3H IPEeaNoCTaBKK
cile/Ba Jia ca HAIULE KyMyJIaTHBHO. 20

CuuTaT 11 ce nenara KepTBHU 3a
,,0CO0EHO ys3BUMH  €X lege?

bearapus:

WzrotBa nu ce HHIUBHUIyajHA
OIIGHKa Ha HYXXAWUTE 32 BCHYKH
KEPTBU?

Ha.

TpaHcoHupane Ha wi. 22 fupektuna 2012/29

He. Cnopen un. 144, an.3 HIIK, npouenypaTa mo HHAUBHIyaJlHA OI[EHKA HE €
3aJIbJDKUTENIHA B PAMKUTE Ha HaKa3aTeJIHOTO MPOW3BOJCTBO. Pasmopesnbara e
JAUCIIO3UTHBHA, 4 HE UMIIEpaTUBHA.

Koii u3rorsst oreHkaTa?

Cnope,u pa3n0pez[6HTe, KOUTO PEriIaMCHTUpAT Hpoueaypara 3a M3BBPIIBAHE
Ha MHAWBUAYyAaJIHA OLICHKA B BLJ’II‘apI/IH, nociacaHara C€ U3rorBsa OT BEIIO JIMIIC.
BCH_IOTO JIMIE CC Ha3Ha4YaBa OT CbJaa BbB BCCKH OTACIICH cnyqaﬁ.

CaIecTByBaT JIM pasnopenou,
KOWTO J]a Ype)KIaT HadWHa, IO
KOMTO OIICHKaTa cielBa Ja Cce
W3BBPIIN?

He.

Kom kpurepum ciemBa ma ce
B3eMaT TPEABH] IPU OLCHKATa
Ha CHCNU()UYHHUTE HYXKIA OT
3ammra?

B PAaMKHUTC Ha HAKa3aTCJIHHA IMPOLEC JIUIICBAT ONPEACICHU KPUTEPUH, KOUTO
cjeaBa Aa CC B3€MaT IOJ BHUMAHUE IIPU H3IOTBAHETO HAa HMHAUBUAYATHATA
OIICHKA.

Cuurtar 11 ce JcHara KEpTBU 3a

3aKOHBT HE ornpeaciii €AHO3HAYHO Jelara KaTo 0Cc00€eHO yA3BUMHU, HO 4YpE3

19 Bsk. Jloknan D3.9 Study on the individual assessment methodologies of child victims of crime in Austria.

20 yy. 66a ACCP
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,,OCO0CHO ys3BUMH EX lege?

I'spuus

WzrotBa 1M ce MHIUBHUIyaTHA
OIIEHKa Ha HYXXAWUTE 32 BCUYKU
KEpPTBU?

CHCTEMaTHIHOTO MYy TBJIKYBaHE C€ HM3BEXIa IPABHIOTO, Y€ TE ClIEABA Ja
OBIaT TPETHPAaHU KATO TAKHBA.

. TpaHcioHUpaHe Ha ui. 22 {upextusa 2012/29

Bewuku skepTBH cieiBa a ObJaT OOCKT Ha HABPEMEHHA W WHAWBUAYAJTHA
OIICHKA C YCTAHOBSBAHE HA TCXHUTE CHCIM(DUIHA HYXKIH OT 3aluTa. Bropeku
TOBa, pasmopendaTa MPUOPHUTHU3HPA JIMYHATA W MPOQEeCHOHAIHA CBOOOIa Ha
ChJICOHUTE BIACTH MO OTHOIICHHWE HAa MHIMBHIyallHaTa olleHKa. Herro moseue,
Ce3MPAHETO Ha KOMIIETCHTHHTE OpPraHH, KOHTO HM3TOTBAT HMHAWBUIyaTHATA
OIICHKA, 3aBHCH OT UCKAHETO HA JKEPTBATA.

Koii usrorss onenkara?

B cmydyante Ha mema KepTBH Ha MPECTHIUICHHS, HE3aBHCUMHTE CIYXOH 3a
3aIlyTa Ha Jerara )KepTBU ca OMPAaBOMOIINCHU Ja W3TOTBAT WHIWBHIyaTHATA
OILIEHKA.

ChliecTByBaT 1M pPasNopendH,
KOHWTO Jia YpeXZaT HadHWHa, IO
KOWTO OLIEHKaTa cieBa Jia ce
W3BBPIIU?

He.

Koun kputepuu ciemBa ma ce
B3eMaT MpeABHJ IpPU OLEHKaTa
Ha crnenu(UYHUTE HYXIH OT
3amuTa’?

I'pBIIKOTO 3aKOHOAATENCTBO BHBEX A Aasied MO-MOAPOOEH CIUCHK C KPUTEPUH
or JlupekTuBaTa, KOSTO OMNpeaens MNPUHIMINWTE 32 U3TOTBIHE Ha
WHIUBUAyanHa oleHKka. CHUCBKBT C KPUTEPUH € HeusuepnaTesieH, KaTo
CHIBPIKAT HACOYBAIIM ITapaMeTpPH, KOUTO CJIEIBA Ja Ce B3EMAT IPEABUI IPH
OIPENeITHETO Ha CHenu(pUIHUTe HY)KAH Ha XepTBUTE. B cimydante Ha mema
JKEPTBH Ha TMPECTHIUICHHS, OBa Ca OCHOBHHTE OIpPEHCIHIH (HaKTOpH:
3peNIOCTTa U )KEJTaHUATa Ha ICTETO.

CunTaT I ce Ienara jXepTBH 3a
,»,O0CO0EHO ys3BUMH‘ eX lege?

HWramus

Wzrotes nu ce MHIUBHUIyalHA
OLICHKA Ha HYXXAWUTE 32 BCUYKH
KEPTBU?

Ha.

. TpaHcTOHUpaHe Ha uil. 22 [lupexTtuna 2012/29

He ChIICCTBYBA U3PUYIHA pa3n0pez[6a B 3daKOHA, KOATO [a TPAHCHOHHPA YJICH
22.B IPpAKTHUKATA KXCPTBUTEC NOMAJICIKAT HA MHAWBHUAYaJIHa OLICHKA B CIIy4auTe,
KOraTo Ce CUMTAT 38 0COOEHO YA3BUMM, BKIIFOUUTCIIHO U HCIIBJIHOJICTHUTC.

Koii u3rorsst oreHkara?

He cehmectByBa HOpMaTHBHa pasmopenda, KOATO Ja TPEABIKAA KOU
OTTOBOPHUSAT OPraH 3a H3TOTBSHE HA OIICHKATa. B mpakThkaTa TS ce M3BHPIIBA
Hali-4ecT0 OT KOMITETCHTHUTE IBbpXKaBHH OpraHu (ChOWSA, IPOKYpPOP,
COIMAJTHU CITY>KOU U Ch/IcOHA MOJHIHS).

ChIecTByBaT JIM pasnopenou,
KOWTO J]a Ype)XAaT HadHWHa, IO
KOMTO OILleHKaTa cie[Ba aa ce
W3BBPIIN?

He.

Kon kputepuu crnexBa na ce
B3€MaT MpeABHJ IpU OLEHKaTa
Ha crenu(UYHUTE HYXIH OT

Hsxon xputepunm ca npensuzmeHu B ui. 90-quarter ICCP, HO TBH Karto
MIOCJIEAHUTE Ca MPEKAICHO OOIIM, MECTHUTE MHCTUTYIMHM W OPraHH3alUH Cce
OITUTBAT 32 M3PA0OTAT CBOM COOCTBEHU KPUTEPUH.

This project is funded

by the EU. This publication has been produced with the financial support of the Justice
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3amura?

Cuwrar Ju ce Jerara >XepTBH 3a
,,0CO0EHO ys3BUME  €X lege?

PymbHus:

W3roTBst nu ce HMHIUBHAYyaTHA
OLICHKA Ha HYXIUTE 332 BCHUYKH
KEPTBU?

Ha, no cunara Ha wi. 90-quater ICCP.

TpaHCroHMpaHe Ha wi. 22 [lupektusa 2012/29

B pyMBHCKOTO 3aKOHONATEINCTBOTO Ca HAIMWIE pPa3lopendu OTHOCHO
MPUJIaraHeTO Ha IPOUEAYPH 32 WHAWBUAyaJIHA OIEHKA M CIICIIHATHU MEpKH.
Brnpeku ToBa, Te3u pa3nopeady He ca NPUIOKUMU 110 OTHOILICHHE Ha BCUYKU
BUJIOBE MPECTHIUICHNS, M3BbPIIABaHH Cpelly Jena. JleficTBamure pa3nopeaon
ca mpenBuieHH B: "PamMKoBa METOIMKa 32 MyINTHCIMIUIMHAPHA MPEBEHLUS H
HWHTEPBEHIMS B CIlydaWTe Ha JOMAIIHO HACWIIME W HACHIIHE Han jaera’ 2)
"MyATHIUCIMIUIMHAPHA W MYJITHAHCTHTYIIMOHAJIHA  METOAMKa  3a
WHTEpBEHIMA B CIyyad Ha Jella, M3JI0KeHHM Ha M 3aCEerHaTH OT PHCK 3a
MPUHYIUTEICH TPYA U TpaduK Ha X0pa, B ¥ U3BBH PyMBHUS

Koii uzrorss OHeHKaTa?

IIspBOHAaYaNHaTa OLIEHKA C€ W3rOoTBsI OT | eHepanmHa aupekuus ,,ColuaaHo
MojnoMarane M 3akpuia Ha aereto. CieJ TOBa, KOraro Bede cIydyasT €
PEeTUCTpUpaH W IIbPBOHAYANIHATA OIICHKA € 3aBBPIICHA, CE HM3BBPIIBA IIO-
JeTaiIHa, 3aIbI00YCHA W MHOTOCTPAaHHA OIICHKAa Ha CHUTYyaIllsITa Ha ICTETO
JKepTBa Ha MpecThIUicHWe. JupekTopsT Ha [TaBHAaTa DUPEKIUS OMpeness
CIIY’)KHTENI TO CiTydas, KOHTO MOXe Ja ObIe HaeT OT MHCTUTYIUSITAa WA OT
aKpeIUTHPaHa YacTHA OpPTraHu3aIs/ HEMPABUTEICTBEHA OPraHu3aIlHs, WK 1a
yIpakHsBa Ha CBOOOJHA MpakTHKAa NEHHOCTTA HAa CONHAleH PabOTHHK IO
CMHUCHJIa HA 3aKOHA.

ChINecTBYBaT JIH Pa3MOPEa0H,
KOUTO Ja ypeXIaT HadylHa, IO
KOWTO OIlCHKAaTa CjelBa Ja ce
W3BBPIIN?

He.

Kom kpurepum ciemBa ma ce
B3eMaT NpEABHI IPH OIEHKATa
Ha crenuUUHUTE HYXIH OT
3amura?

He chimecTByBaT M3pHYHHU Pa3mopendu, KOUTO Ja OIPEACTIIT KOW KpUTEpHid
cieaBa Ja Obae B3eT MPEABH/ [IPU OICHSIBAHETO HA CIICITU(PUYHUTE HYKIH OT
3aIIuTa.

CunTaT I ce Ienara jXepTBH 3a
,,OCOOCHO ys3BUMH“ eX lege?

4.3.

Ha.

HpaBo Ha 3alluTa Ha AcHara JKCPTBHM Ha IIPCCTBINICHHA B XOJd HaA

HAKa3aTCJIIHOTO IIPONU3BOJACTBO

Tpancnonupane Ha wi. 23-24 lupextuna 2012/29

ABcTpust

boirapust

I'spuus Wranus PymbHUS
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Tpancnonupand | YacTHYHO TPAHCIIOHUPAHH TpaHCIOHUPAHU TpaHcTOHUpaHU YacTuaHO
B wI. 663, an. 2 B ui. 139, am. 10; un. 140, (mourtu mocnosro) | wr. 190, 351, 362, TPaHCIIOHUPAHH
ACCP an. 5; wr. 280, an. 6, HIIK 1. 69 3akoH 392, 398 ICCP (bparmeHTapHo B
4478/2017 B cepus
crienu(pUIHN 3aKOHH

Makap ¥ BCHYKHM [IbPKaBU-WICHKH, pa3MVIEXKAAHW B HACTOSIIUSA JOKIaA, Ja TapaHTHpaT
ompezeneH Opoil MpaBa M0 OTHOLICHUE Ha JKEPTBUTE HA MPECTBIUICHUs, 00XBaHATH OT pa3nopenouTe Ha
wi. 23-24, omie npeau TPAaHCIOHMPAHETO Ha MpeANnucaHusTa Ha J{MpeKTHBaTa, CEpPHO3HU pa3IHyus
CBIIECTBYBAT 110 CE OTHACS A0 CTENEHTA Ha 3alluTa Ha nociepnute. [lopaau ToBa, pasnuuHu Ha Opoi
MEpKH ca OOEKT Ha TPaHCIIOHMpaHE, 3a Ja C€ W3IBJIHAT MHHUMAJHUTE W3HCKBAaHUS, ONpPENCICHH B
HupextuBata. B ABcTpus Hampumep no-rojisiMaTa 4acT OT IpaBara, omnpenencHu B JlupekTuBaTa
CBIIECTBYBAT U NPEAM TPAHCIIOHUPAHETO M, AOKaTo B bearapus camo mpasata, onpeaesieHu B wi. 24 ot
JupektuBata (OTHOCHO CIICHMAIHUTE MEPKH 3a JellaTa >KePTBM Ha INPECTBIUICHHE) C€a YacT OT
HAIMOHAJIHOTO 3aKOHOJATEICTBO. BBIpeku ToBa, BCAKA OT AbP)KAaBUTE-WICHKHU NPEANpPUE ChOTBETHUTE

JeHCTBUA, 32 Ja TpaHCoHupa wi. 23-24 ot JupekTruBaTa B HALIMOHAIHOTO CH 3aKOHOJATEICTBO.

benrapus w PymbHHS TpaHcnmoHupar dYacTH4HO wWi. 23-24 ot JlupekThBaTa B HAIMOHAIHUTE CH
3akoHoJaresncTBa. B bbarapus celiecTBeHW 3aTpyAHEHHs c€ MOpakaaT oT (akTa, 4e HE ChIIECTBYBa
npole/ypa 3a HHAWBHIya Ha oneHka (wi. 22 oT JlupekTuBaTa) Ha HAallMOHAJIHO HUBO, KATO B PE3yITaT HA
TOBa HE € M3SICHEH BBIPOCHT JJAJIM CHIIECTBYBALIUTE CIEIHMATHN MEPKH CJelBa Ja Ce MPEeJOCTaBsT Ha
BCHYKH YSI3BUMHM XEPTBH Ha IpecTbluleHUs. Hemo moBeue, OBJIrapcKoTO 3aKOHOAATENICTBO HE IMOKPHBA
HSIKOJIKO OT MHUHHUMAJHWTE W3UCKBaHHA, ONpeneieHd B JlupekTuBara, KaTo HalpuMep HaJIMYUETO Ha
rapaHlyy 3a 3allUTa Ha JUYHUS )KUBOT Ha JKEPTBUTE, KAKTO M BB3MOXKHOCTTA 3a PA3MUT Ha JIMLETO 4Ype3
BUICOKOH()EPEHTHA BPB3Ka C LEeJI a ce U30erHe BU3yaleH KOHTAKT MEX.IY JKepPTBaTa U MOACHIUMHS IO
BpeMe Ha chaeOHHs mpoliec. B PyMmbHHS choTBeTCTBammTe pa3mopeadu ca pa3npbCHATH B HIKOIKO
CHEIMaTHN 3aKOHa, KaTo Te CHIIO0 HEe MOKPHUBAT MHUHMMAHWATE M3WCKBaHUA Ha JupextnBaTta. Bhnpekn
TOBa, [0 BpEeME Ha M3rOTBSHE Ha HaIlMOHAIHUTE Mokianau Ha npoekra E-PROTECT, B PymbHus ce npue

HOB 3aKOH, KOHUTO SN Ja pasuIvpu Kpbra OT IpaBa Ha KCPTBUTC HA IMPECTBILICHUS.

HaI_[I/IOHaJ'IHI/ITC npoyiyBaHud Ha CTpPAHUTEC IIOKa3BaT, Y€ BCJICACTBUC OT TIIponeca II0

TPAHCIIOHHUPAHE Ca IIOCTUTHATH HAKOU CCPUO3HU PC3YyJITATU. B Hsikom ot ABPIKABUTC-WICHKHU CC

- This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.
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YCTaHOBSIBAT HOBH MPaBa, KOMTO HE CHIIECTBYBAT 10 TO3HM MOMEHT, KaTo Harpumep B ['bpIius, KbIeTo ce
BBBEXk/Ia HOB MEXaHH3bM 3a OCBHICTEIICTBAHE Ha JlelaTa KEPTBU HA MPECTHIUICHHUS NMPOTUB JINYHATA U
nojoBara WM HempukocHoBeHOCT (wi. 77 ot 3akon 4478/2017), koiiTo mpeacTaBisiBa TOJISIMO
pasmmpsiBaHe Ha Kpbra OT MpaBa, IPUHAUICKAIIN Ha JelaTa )KepTBU Ha mpecTbiuieHus B I'spuus. Apyro
MOCTM)KEHUE TMpPEACTaBIsiBa TOBa, 4Ye OOXBATHT HA HAKOM OT BeYe ChIIECTBYBAIlUTe MpaBa e
pa3lIMpeH, Taka 4ye Ja ce MPEeJOCTaBH 3alliTa Ha MO-TOISAM Kpbr OT cyOektu. Ha mociemHo mscro,
MPOLECHT MO TPAHCIIOHHPAHE BOAM 10 CHCTEMATHU3AIUs HA NMPABATA HA 'KEPTBUTE HA MPECTHIJICHUS B
HSKOM OT Jbp)KaBUTEe-4ICHKH. B ciyuas Ha ABCTpUS HampuMmep Bede CHIIECTBYBAIM IIpaBa ca
cucrematnano obocobenn B ACCP (art. 66a Abs. 2 ACCP). [Ipyr npumep 3aToBa ¢ I'bpIfHs, KbAETO €
mpHUeTa HOpMa, B KOSATO Ca pPErJIAMEHTHUPAHW IMOBEYETO OT MpaBaTa, NPEIOCTABEHH Ha XEPTBHUTE Ha

NpeCcThILICHUE B X0/Ia Ha HaKa3aTeIHOTO npou3BoacTBo (wi. 69 Law 4478/2017).

Hanmonanuure Jokimamu ChIIO Taka pasKpuBar  OOIIMTE NPEAW3BUKATENICTBA  IPH
TpaHcroHupaHeTo Ha JupekTuBara. ENHO OT Te3u npeAn3BUKATENICTBA CE U3Pa3siBa BbB BbBEKIAHETO HA
npeAnucaHuATa Ha /(MpekTHBaTa B JA0TOraBa ChIIECTBYBAIIUTEe 3aKOHOAATEJCTBA HAa CTPaHHTe.
NmenHo mopanu ToBa, BbBEXKJAHETO Ha CTaHAApTHUTE, ompeaeneHH B JlupekTtuBara, ce oka3Ba J0OCTa
TpyAHa 3agada. JloObp mpuMep 3a WIIOCTpUpaHE Ha TE3M MNpeIu3BUKATENCTBA € ['bpuus, B YHETO
3aKOHOJIATEJICTBO Ca TPAHCIIOHUPAHH ToJIsiMa 4acT OT pa3nopeadute Ha JJupekTtuBara noytu A0CIOBHO. 1
JIOKaTO TOBa MOXKE€ OW € HampaBeHO C Iel Jia Ce OCHUTYpPH MaKCHMajHa W34YepIaTeTHOCT IPH
TPaHCIIOHUPAHETO, TO3M IMOAXOJ MPEAN3BUKBA J0CTa HESACHOTH B IPBLKOTO 3aKoHoAaTencTBOo.?! Hemo
rmoBede, OYKBAJIHHUAT TIPEBOA HA OIpENeeHd TEPMHUHU € KpPUTHKYBaH OT EKCIIEPTH 3apaiu

HECHOTBETCTBUATA CU C TCPMUHOJIOTUATA HA T'PBUKOTO 3aKOHOAATCIICTBO.

MaKap AbPIKABUTC a BBBCIKAAT CHOTBCTCTBAIIM Ha I[HpeKTI/IBaTa pa3r10pez[61/1 B 3aKOHHUTEC CH,

NPCAU3BUKATCIICTBA MNPCACTABIIAABAT IPAKTHYCCKOTO TIIPUIAraHEC HaA TE3U pa3n0pez[6H.22

Hanpuwmep,
BBIPEKH Y€ HUTAJIMAHCKUAT 3aKOHOJATEN BBBEXIAa BCHUKM MNpeanucanuss Ha wi. 23 u wi. 24 or
JpekTrBaTa B HallMOHAIHOTO CH 3aKOHOJATENICTBO, BCE MAK CHIIECTBYBAT IOJIEMH HECHOTBETCTBHS MPU

MNpWIaraHeTo Ha TE3U 3aKOHHU B PA3JIMYHUTC o0yacTu Ha I/ITaJ'II/ISI, KOC€TO II'bK A0 I'oJisiMa CTCIICH CIioMara 3a

2 [Tpumep 3a TOBa € AOCIOBHOTO TPAHCIIOHUPAHE Ha TEpMHUHA “without reasonable delay” oT un. 7 ot JjupekTuBara B 4. 59
GCCP.

22 B yacTHOCT, TIPeIM3BUKATENICTBA CE CPENIAT TIPK NPaKTHIECKOTO TIPHIoKeH e Ha Wi, 22 oT J{upeKTuBaTa. 3a JOMbIHUTETHA
unpopmanus Bx. noknaau D3.8-12 Country reports on the individual assessment methodologies of child victims of crime.
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TAXHATA Pa3MOKBCAHOCT. ToBa BaXXM OCOOEHO MO OTHOIICHWE Ha pas3lopenOnuTe, KOWTO YypeKaaT
n304TBaHETO Ha (U3MYECKU KOHTAKT MEXKAY MOJICHINMHES U JETETO, KOETO € JKepTBa Ha MPECTHIICHHE
(un. 351, 362 ICCP). Ha npakTuka Ta3u pasnopeada He MOKe BUHATH Jia C€ TMPHIIOKH ITOpaIy JIUIcaTa Ha
OTICNTHH BXOJOBE B ChAcOHATa Crpala M €IHOBPEMEHHOTO CHEMaHEe Ha OOSCHEHUS OT OOBHHSEMHS U

IMOKa3aHusA OT XXCPTBATaA.

[MogoOHa e u mojoxeHneTo B ['bpiMs, KBICTO HOBOBBBEICHATa pasmopeada OTHOCHO
OCBUJICTEJICTBAHETO Ha JIela )KEPTBH Ha MPECTHIUICHHE MPOTHUB JINYHATA U MOJOBAaTa HEMPHUKOCHOBEHOCT
SICHO OIIpeNieNisi KOM, KbJie, KOra M Kak Clie[jBa J1a pas3lura JeTeTo, KaTo C€ BbBEXIA U 3abDKHTEIHOTO
M3UCKBAaHE HA Pa3[MTUTE BHHATH JIa TIPUCHCTBA U ekcrepT-ricuxouor (wi. 77 3akon 4478/2017). Beupeku
TOBa, ,,KbIaTa Ha JeTeTO™, KBAETO CIIeBa Ja Ce pasluTa JeTeTO, Ha MPAKTHKa BCE OLIE HE CHIIECTBYBA.
W no nmHec Ta3u mporeaypa Haii-uecTo ce M3BBPIIBA B CTAHAAPTHHUTE MOMEIICHUS B TOJUIMATA, a
MOJIMLICHCKUTE YIIPaBJICHHs BCE OLe He ca 000pY/ABaHH 3a MPOBEKIAHETO HA Pa3lUTH Ha Jela, KOUTO ca

KEPTBU Ha MPECTBIICHUA.

Ha mocnenno wmsicto, mpoyuBaneto B pamkute Ha E-PROTECT, otOens3Ba, ye 0OXBaThT Ha
pasnopendute Ha JupekTHBaTa CHUIO € orpaHuueH. Karo mpumep MokeM Ja ce mocoud Qakrta, ye
JupexTrBaTta He ChABpPKA pasnopenda, KosATo Ja periiaMeHTHpa Cpe/icTBaTa 3a MMpaBHA 3allluTa B CIIydaii,
ye yNpaKHABAHETO Ha HAKOE OT NpaBaTa € oTkaszaHo.?® Ilo-crenmanHo, KpuTHKa Oelle OTNpaBeHa B
paMKHTE Ha HAIMOHAIHOTO MpOy4YBaHe 3a ABCTpusA. Makap B ABCTpUs Ja He ce¢ HaOIromaBaT
HEJOCTATBIM WM TPOMYCKH MPH TPAHCIOHUPAHETO HA MPEANHCAHHATA, OnpeaeicHu B JIMpekTHBaTa,
HAJIWIE Ca KPUTHKH OTHOCHO JMIICaTa Ha e(EeKTHBHM MpaBHH CPEACTBA 3a 3allUTa B ClIy4ail Ha
He3aunTaHe Ha npaBarta. Criope 3aKOHOIATEICTBOTO Ha ABCTPHS TAKMBA MPAaBHU CPEJICTBA CHIIIECTBYBAT,
KaTo JKEPTBUTE MOTAT Jia ce OIJiayaT, ako TeXHHUTE MpaBa ObJaT HapylleHH. BhIOpekn TOBa, aKTUBHUTE
MPABO3AIIUTHA OPTaHU3AIMK TIOCOYBAT, Y€ TE3H 3aKOHOBH IapaHIIMU ca Hee()eKTUBHU, Thil KATO T MOTaT
Jla YCTAHOBSIT, Y€ OMpEJCICHO MPaBo € OWJIO HAPYIICHO, HO HE U Jia MPEJOCTABAT JCHCTBUTEIHOTO MY
Bb3craHoBsiBaHe (Fachstelle flr Prozessbegleitung Kinder und Jugendliche, 2016). Cnopen Tsx
ABCTPUHMCKUAT 3aKOHOAATEN € IMPOIyCHaJ BB3MOXHOCTTA 32 JONBIHHUTEIHO Pa3BUTHE HA HACTOSIIATA
npaBHa ypeznba B mpolieca 1o TpaHCHOHUpaHe. Makap U cHCTeMaTH3alusATa Ha MpaBaTta B €JMH YICH Ja

SHAYUTCIIHO Jla M3SCHU CBHIICCTBYBAUIUTE IIpaBa Ha XEPTBUTEC, T'OJICMU 3aKOHOJATCIIHU pe(i)OpMI/I Taka u

23 PLKOBOIHHUST JOKYMEHT U3PUYHO 0TOeIs3Ba Ye e(peKTHBHU CPEACTBa 3a 3all[HTa U MPOLECYaIHH MOCICANLHM OT HapyIIaBaHETO
Ha [IpaBaTa Ha JKepTBaTa He ca BKIoueHH B JlupextuBara. Bx. ome PproBoeH JOKyMeHT, cTp. 46.
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He ca HampaBeHW. M HOKAaTo Te3W KPHUTHKH Aa TpeijiaraT pa3lIupsBaHETO Ha oOxBaTa Ha IIpaBaTa,
ompenencHn B JlupekTwBara, TE BCE IMaK HAcOYBAT BHUMAHHETO KBM €IHO CHCTEMATHIHO
NpeAn3BUKATENCTBO: ToBa, Y€ HAKOM OT AbpXKABUTE-WICHKM MOTaT caMo Ja  IMperjeaar CBOETO
JIEHCTBAII0 3aKOHOAATEIICTBO, 32 JIa € TO B ChOTBETCTBUE ChC 3aKOHOAATENICTBOTO Ha EBpomneickus chio3,
HO 0€3 ChIIECTBEHO JIa MOA00PSBAT HACTOSIIUTE CU 3aKOHH, ITPOITYCKAMKHU Jla OCHIIECTBIT HAIOKUTCITHU

IIPOMCHHU.

4.4. JlocTwIl A0 M MOJKpENa OT OPraHU3allly 3a MOJKPEIa U 3alIUTa Ha KEPTBU

Ha IMPCCTBIINICHUC

Tpancrionupane Ha 4wi. 8-9 ot upekrusa 2012/29

ABcTpus brearapus I'eprus Wranus PymbHUuSA
TpaHcrioHUpaHU B YactruHO TpaHcriOHUpaHU B TpaHcrioHUpaHu B YactuyHo
1. 66, an. 2 u 4 TPAHCIIOHUPAHHU B 1. 61-62, 3akon qi1. 90-bis, ICCP u TPAHCIIOHUPAHH B
ACCP €. 6, 9, 11, 4478/2017 w1 609-decies, IPC 1. 88 RCCP
3IIOKIIIT

ChbILecTByBaT 3HAYUTEIHN PA3IUKU MEXKAY 3aKOHOAATETHUTE ypenOH, KOUTO PEryJupaTr A0CThIa
J10 ¥ MOJAKpeIara oT OPraHU3alUUTE 3a MOJKPENa Ha )KEPTBUTE HA NPECTBIUICHHUS B OTACIIHUTE IbPKaBU-
YICHKH, pa3riekKaaHu B HAaCTOsIuUs A0kian. B Wrtanus TpaHcrioHnpaHuUTe MpaBa ce BKIIIOYBAT B 00XBaTa
Ha MPaBOTO Ha MHQOpMAIMs, AOKAaTO B ABCTpus M B ['bpLus MpaBOTO HA AOCTBI 10 U MOAKpeHa OT
OpraHu3allMUTE 3a I[IOAKPENa Ha JKEPTBUTE IIPEJICTABIABA CAMOCTOATENHO IPaBO, YPEAEHO B
3akoHojarencTBoro. IIlo ce otHacs no bearapus u PymbHHA, JBEeTe CTpaHM NPUEMAT HOBU 3aKOHOBU

pasnopendu, YMeTo ChIbpyKaHUE ChOTBETCTBA HA MIPaBUJIaTa, yCTAHOBEHHU B wicH 8-9 ot JlupekTunara.

B anrapml 3aKOHOBOTO OIIPEACJICHUEC HAa TCPMHUHA ,,HOCTpa,I[aJ'I“ € C MHOIo HIMpOK 00XBaT "
BKJIIOUBA B ce0e CU YIIEHOBETE Ha CEMEUCTBOTO HA NOoCTpaagaJIOTO JHIC, KaTO TE3U JIMIa ChIIO MOraT Aaa
noJjiy4daT 3aKpuja M INOAKpCHa IO peaa Ha 3akoHa 3a noAgrnomMarane u (bHHaHCOBa KOMIICHCallMs Ha
NoCTpagaJIMTEC OT MNPCCTBIICHUS. To3u 3akoH ChbIIO TaKa CbAbpPiKaA pa3n0pez[61/1, KOUTO OIPECACIAT

o0XxBaTa Ha ICUXOJIOTUYECKa IMOAKPEIIa, KaKTO U PETIIaMCHTHPA KOU JIMlla MOTaT JIa OKa3BaT IMOAKPEIIa Ha
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KEPTBHTE Ha IPECThILICHNSA.>* BBIIPEKH TOBA, Thil KaTO HE CHIIECTBYBAT 3aKOHOBH Pa3Nopea0u, KOMTO 1a
permaMeHTHpaT WHAMBHAyallHATa OLEHKAa Ha JKePTBHTE, HE € OCOOEHO SCHO KOW ca KPUTEPUHUTE 3a

OIPEACIAHC Ha MCPKUTC 3a 3alllUTa HA JKCPTBUTC BbB BCCKU OTACJICH cnyqaﬁ.

B Uramnsa ocHoBHara pasmopenda, KOSATO ypekIa MPaBOTO HA JOCTBHI 1O M MOAKpena OT
OpraHM3allMMTE 32 MOJKpEeNa Ha JKEPTBHTE C€ ChIbpa B MTanmnmaHCKWS HaKa3aTEIHO-TIPOIECyajeH
KOJIEKC, KaTo B HEro € 3alicaHo, Ye TOBa IPaBO ce BKJIIOYBA B MpaBoTO Ha HMH(opmarms. Cropen
WTAIMAHCKAS 3aKOH BCSAKO JIMIE, KOETO € )KepTBa Ha MPECTHIUICHHE MMa MPaBOTO /a ObJIe YBEIOMEHO 3a
3paBHMTE 3aBEJCHHMS, IPHUIOTH U KPHU3MCHU LEHTPOBE® M IPYrHTE OpraHM3allid B PETUOHA, Thil KaTo
TE3W LIEHTPOBE Mpeaiarar IMCUXOJIOTHYECKH W TIPaBHU KOHCYJITAllUW, YYacTHE B TpYIHU 3a MOJKperna Ha
JKEPTBUTE, KAaKTO W I'pynH 3a oOyueHue. Jpyrure pa3mopendu B Ta3W Bpb3Ka ca J0oCTa (parMeHTapHH,
KaTo Cc€ HaMUpaT B OTACITHU CICIMAJHU 3aKoHH. JlemaTa >KepTBU Ha MOCETraTeiiCTBa MPOTHUB JTUYHATA
HETIPUKOCHOBEHOCT MMAT IIPABOTO HA €MOIIMOHAIIHA U MCHXOJIOTHYECKa MOJKPENa B X0/1a Ha BCEKH eTall
OT Haka3zaTeJHMs Ipolec. Ta3n MOJKpena MoKe Ja ce MPEeAoCTaBH OT POJUTENUTE Ha JETETO WM OT
JIPYTHU TOAXOMSAIIM JINLA, U30paHU OT JACTETO, KAKTO M OT JIPYTH TpymH, (OHIAINM, aCOIUAIMU WU
HETPaBUTEJICTBEHH OpraHU3allid, KOMTO ca ¢ J0Ka3aH ONUT B 0OJacTTa Ha 3alluTa W IMOJKpena Ha
KEPTBUTE Ha MPECTHIUICHHs. 3a OCBHIIECTBSIBAHETO Ha IMOCJeIHATa XUIOTE3a € HEeOoOXOAUMO JajeHaTa
OpraHu3anus Ja € 9acT OT CHUCHK C OMPABOMOIICHH JIMIIA, 1a UMAT CHIVIACHETO HA KOHKPETHOTO JIETE U

IIO3BOJICHUECTO HAa CbOTBCTHUA C’bI[e6eH Oprax.

B I'bpuust unen 8 u 9 ot JlupekTuBata ca TPaHCIIOHUPAHH TOYTH J0CIOBHO B (wi. 61-62 3akoH
4478/2017), kaTto cHopea TAX BCHYKH JKEPTBH MMAT JOCTBHIT IO CIIYy)KOWTE 3a MOJAKPENa Ha JKEPTBHUTE,
HE3aBUCUMO OT TOBa Jaau ca mojanu oriakBane. 1o ce oTHacs [0 ,JiMIaTra, KOMTO ca OJM3KH Ha
JKepTBaTa“?®, Te Modce a MMAT TPaBO HA JOCTBII 10 CIYXKOMTe 3a IOJKpPENa, caMo ako U JOKOJIKOTO
TeXHUTE HYXIU U CTCICHTAa Ha BPEIUTE, MPETHPICHU B PE3YJITAT HAa U3BBLPIICHOTO CPEIly KepTBaTa

MNPECTHIUVICHHUE T'O HaJarar. HY)KHO Jda €€ 1OoCOoYH, 4€ B I'PbUKOTO 3aKOHOAATCJIICTBO AyMaTa cneosa e

24 Cnopen wit. 9 3TIOKIII ncuxonorudeckara MOAKpena ce 0Ka3Ba OT CHELMATHCTH — CHXOI03H OT OPTaHU3aIlA 32 MOJKpena Ha
MOCTpaJalH.

%5 JTOCTBITBT /10 KPU3KMCHH [IEHTPOBE HE € CBBP3aH C TEKYI| HAKa3aTeNeH TIPOIEC, TAKBE € Ha PA3TONIoKeHHE Ha BCHUKH JIUIA Ha
UTAJIHAHCKA TEPUTOPUSL.

%6 Tosa e Heo(hMIMATEH MPEBOJI, M3TOTBEH OT aBTopa Ha Jlokmax D3.5, ¢ omien mo-106poTo onMcaHue Ha TepMEHA. [locmeHusT
nMa JerajgHa AeduHUNNS B Wi. 55 ot 3axon 4478/2017, u BKIIIOYBA CHIIPY3H, JIUNA BEB (PAKTHIECKO CHKHUTEICTBO 0e3 3HaUCHHUE
OT 110Jia, FO}ICHI/IK/ roa€Huua, pOAHUHHU 10 MpsKa JUHUA, OCUHOBUTCIU, OCHHOBCHHU AC1A, 6paT5[ U CECTPU U TEXHUTE CHIIPY3U U
TOJICHUIIM, KAKTO U BCUYKH OCTAaHAJIH 3aBUCHMH OT JKepTBaTa JIMIa, KOUTO HE ca HeHHHU Jela..

This project is funded by the EU. This publication has been produced with the financial support of the Justice
Programme (2014-2020) of the European Union. The contents of this publication are the sole responsibility of the
authors and can in no way be taken to reflect the views of the European Commission.

[26]




Y E-PROTECT

3aMC€HEHa C OyMmara mookce, KaTo 1o TO3W HAa4YUH CE€ oTcIabBa IIPaBOTO HA AOCTBII A0 CIICHUATIM3UPaHA

ImoAgKpeIna oT CJ'IY)K6I/ITC Ha J1Miara, KOouTo €a 4JICHOBEC Ha CEeMEHUCTBOTO Ha KEpTBara.

Ha mocnenHo msicto, ABCTpus Ce cymTa 3a IUH OT MOJCIIUTE 32 MOpakaHue MO OTHOIICHHE Ha
JIOCTBIIA 70 CIIYXKOHUTE 3a MOAKPENa Ha KEPTBUTE — HE CaMO B CPABHEHHE C IbPIKABUTE-WICHKH, TPEAMET
Ha HACTOSIIIMS JOKJIAJ, HO U Ha HUBO EBpomneickusi chio3. ToBa MOCTHKEHHUE C€ JBJDKHA MPEIUMHO Ha
pasnopenduTe, KOUTO PEryIupar MpaBHATA U MICHXOJIOTHYECKATa IIOMOIII, Ha KOSTO UMAT MPaBO YKEPTBUTE
Ha npectbivienus (wi. 66, ax. 2 ACCP). Jlokaro mpaBHaTa MOMOII CE H3pa3siBa B IPOIECYaTHOTO
MPEICTABUTEIICTBO Ha JKEPTBAaTa B PAMKHUTE Ha ChACOHHUS MPOIEC, MICUXOJIOrHYecKara MmoKpera ¢ JInIHa
MOJIKpErna M [eJTH J]a TOMOTHE Ha JKepTBaTa Jia Ce Bb3CTAaHOBH OT M3BHPLICHOTO TpecThiuieHue. Censa aa
OTOENeKNM, 4Ye Ta3u pasnoperda ChIIECCTBYBa OILIC MPEIH TPAHCIOHMPAHETO, KaTo IOCleaHaTa He e
NPETHPIIsIA HUKAKBU M3MeHeHus.?” B ABcTpus 0coGEHO ysA3BUMMTE KEPTBH, U B YACTHOCT OJM3KUTE Ha
JIMLE, YUATO CMBPT € MPUYHMHCHA BCICACTBHUEC OT U3BHPIICHO HpCCT’bHHCHI/ICZB, KaKTO M Acuara I1oJ 14-
roaviiHa Bb3pacT, KOUTO Ca KCPTBU HA MPECTHINICHUEC IPOTUB I10JIOBATa HECIIPUKOCHOBCHOCT, UMAT IIPpaBO
Ha Oes3MmaTreH JOCThII 10 CIOyXOHTe 3a MoIKpena Ha >kepTBuTe. Hemo moBede, aBCTPUICKOTO
MHHHCTEPCTBO Ha OOpA30BAaHMETO W HAyKaTa OIpENelis CTaHAapTUTE 3a KayecTBO M0 Ce OTHACS [0

CITyKOMTE 3a MOJIKPeNa MpHU MPOLECYaTHOTO NPEICTABUTEIICTBO Ha KepTBHUTE. >

a BC']:].L[HOCT, HaCTBIIBA JICKA IIPOMAHA C OITICA MpOMsHaTa Ha ,,KaTCrOPpUHUTE )KepTBI/I“, KOHUTO UMaT JOCTHII 10 TE3HU yCJTyFI/I..
28 Bsk. Toxa-pasaen 4.1. 3a mo-npelym3Ha Ae(UHHUINS HA KATETOPUHTE KEPTBH..
29 3a noBeye MH(OPMALU OTHOCHO KAYeCTBEHUTE CTAHAAPTH U TAXHOTO ompeensiHe, Bx. Jokman D3.9, ctp. 24.
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5. 3akJII04YeHue

B Hacrosimus noxnan ce oT0ens3BaT pa3IMKUTE B KOHCTATallMUTE Ha METTEe HAlMOHAIHU J0KJIAAa,
KOHUTO OLICHSIBAT CTENECHTA Ha BHBEXXJAHE Ha pa3nopenduTe, KOUTO pPeriiaMeHTHpaT IpaBaTa Ha JAeuara
)KEPTBHU Ha TpecThIuleHus B Jlupextusa 2012/29, B HaMOHAIHKUTE 3aKOHOAATENICTBA Ha MeTTe cTpaHu.*
Lenra Ha TO3M IOKIAA € Aa U3BEAE Pa3IMUHUTE 3aKOHOJATETHH MOAXOAN M OOIIUTE MPEeAIN3BUKATENICTBA

npea CTpaHuTe Npyu TPAHCIIOHUPAHETO Ha I[I/IpeKTI/IBaTa.

B noknana ce nmoco4sa, 4e B OCJIEAHNTE HAKOJIKO FOAMHHU € MOCTUTHAT 3HAYNUTENICH HAPEabK 10
OTHOLICHHE Ha 3aKpWiiaTa Ha Jelara jXKepTBH Ha NpecThIUICHHWE. J[oKaTto mpeau TPaHCIIOHUPAHETO Ha
JupexkTHBaTa XepTBaTa ce MpHeMa EAMHCTBEHO KaTO CBUICTEN, YMATO POJ B ChAEOHHUS IpoLec ce
W3YeprBa C MPEAOCTaBIHETO Ha J0KAa3aTeJCTBa, TO MMOCTENECHHO TA MPHI00MBA KAYeCTBOTO HA aKTHBEH
YYaCTHUK B HaKa3aTEeIHOTO NPOM3BOJCTBO. Hemio moBede, MepkuTe 3a MperoCTaBsSHE Ha 3aKpwia U
nHpOpMAILIUS HA SKEPTBHTE Ha NPECTHIUICHHE C€ MOA0OpSIBAT 3HAYMTENHO B TIOCICAHU TOAWHH.
HezaBucuMo 0T pasiauuHUTE CTaHAAPTH HA OTACTHUTE Abp)KaBU-WIEHKH, NMpEAMET Ha HAaCTOSIIOTO
W3Cle/[BaHe, BbB BCSIKA OT TAX CHIIECTBYBAT MEPKHU 3a 3aKpHiia Ha KEPTBUTE M MPEAU TPAHCIIOHUPAHETO
Ha J{upextuBara. ToBa oOCTOsTENCTBO 00yCNaBs M €IHO CEPUO3HO NMPEIU3BUKATEICTBO B Ipoleca Ha
TpaHCTOHMpaHe Ha JlupekTuBaTa: CBHINECTBEHUTE pA3NWKM B HAIMOHAIHHUTE 3aKOHOJATENICTBA Ha
CTpaHMTE, KAKTO U Ha U3MOJI3BaHATa B TSX TEPMUHOJIOTHS, KBJETO CJIeBa Jla € BbBEJAT pa3nopeaonTe Ha

Jupexrusara.

ToBa mpenn3BUKATENCTBO C€ OKa3Ba M3KIIOUHUTENHO CEPHO3HO B ciydas Ha ['bprous, Thi Kato
TPBIUKUAT 3aKOHOJIATEJ IPHeMa MHOTO OT MEpKuTe B JlMpeKTHUBaTa MO4YTH JOCIOBHO, KAaTO 10 TO3M HAYMH
BB3MPOU3BEkKAA J0CTa JIBYCMUCICHH DPa3Nope/ON B HAIMOHAIHOTO CH 3aKOHOJATENICTBO, 0e3 Jda TH
noussicHd. Hemo moBede, HAKOM TPBIKH €KCIEPTH OTHPABIT KPUTHKM 3aTOBA, Y€ TPBIKUTE JIETATHU
OIlpeleJIeHUss HE ca B TaKoOBa CHbOTBETCTBUE C JlupexTuBara, KOETO Ja II03BOJISIBA JIOCIOBHOTO I
TPaHCIIOHUPAHE B HAIIMOHAIHOTO 3aKOHOAATEICTBO. M 10KaTO Ta3u 3aKOHOJATENHA TEXHUKA MOXe Ou e
OT TI0J3a 33 OCHIypsiBaHE Ha HM3YEpNATEHOCT NPH TPAHCIOHHPAHE, TO CbC CHUTYPHOCT H3IPaBs
3aKOHOJATeNsl Tped OUle HOBM MPEIU3BUKATENICTBA, OCOOCHO MIO C€ Kacae [0 MPaKTUYeCKOTO

MPUIOKCHNUC HAa HAIUOHAJTHUTC 3aKOHOBHU pa3n0peL[6I/1.

30 TToxmazu 3.1-5 Country reports on the transposition of Directive 2012/29/EU.
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Jpyro TONAMO TPEOU3BHUKATEICTBO B Ta3W Bpb3Ka C€ SBABA HHKOPIIOPHPAHETO Ha
MHAVBHIyallHaTa OLCHKAa Ha JXEPTBUTE C L€ YCTAHOBSBAHE HA TEXHHUTE HYXIW B HAIMOHAJIHUTE
3aKOHO/IATENICTBA HA CTPAHUTE, KAKTO M MPAKTUYECKOTO M3TOTBSIHE Ha Ta3M oleHka. [Ipenu mpuemaneto
Ha JlupekTuBaTa B TOJsSIMa 4acT OT ABP)KAaBUTE-WIEHKH CBIIECTBYBAaT HIKAKBU pEryJallid, KOWUTO
permaMeHTHpaT MEpKH 3a CHElMajiHa 3allliTa, OT KOWTO >KEPTBUTE HA MPECTHIUICHUS CleABa Ja ce
non3BaT. B Haif-uecTHs ciyyail KpBpIr'bT Ha CyOEKTHTE ce Ompelelisi OT XapakTepa Ha W3BBPIICHOTO
MIPECTBIUIEHUE - KaTO HallpUMep JKEPTBUTE HA MPECTHIUICHUS MPOTUB M0OJI0BaTa HEMIPUKOCHOBEHOCT, a B
HSKOM CIIy4ad OT XapaKTepUCTUKHUTE Ha XepTBaTa — HallpUMep HEMbJIHOJETHU KEPTBU Ha MPECTHIUICHUS.
B xoza Ha mpoueca 1o TpaHCIOHHPaHE ChINECTBYBAIIUTE PEryJalluy MOAJEkAT Ha TpaHC(HOPMUpPAHE B
mpoueaypa 1o ,,MHAUBHUyaTHaTa OLEHKa Ha HYXAWTE, B KOATO HYXIWUTE Ha JKepTBaTa ce MpereHsIBaT
BBB BCEKU OTJAENEH Clydail, M0 cMHChIa Ha wieH 22 or JlupektuBaTa. M nokaTo MOBEYETO IbprKaBU-
YJIEHKH, TIPEIMET HA HACTOSIIOTO MPOYYBAaHE, MPEANPHEMAT MEPKM B TOBA OTHOIIEHHE®!, He BCHYKH
CTPaHH HaNbJIHO HUMIUIEMEHTHpAT wieH 22 ot [JupektuBara. EpunctBeHo ABcTpus u I'bpuus ca
CTpaHUTE, KOUTO YCTAaHOBSBAaT HOBM CHCTEMH 3a M3BBPIIBaHE HAa WHIWBUIYalHA OLIEHKA Ha KEPTBUTE,

perinaMeHTupasa B Jlupextusara.

Hackopo mpuera pasnopenda B ABCTpHs yKa3Ba, ue HHAMBUAyalHA OLIEHKA cielBa Ja Obne
W3rOTBEHA IPH I'bPBUS KOHTaKT C KOMIIETEHTHHTE BiacTH. HezaBucumo oT (akra, ye 3aKOHBT HE
MIPENNCBa OT KOTO U Kak cjenBa Ja Ob/ie N3roTBeHAa MHANBUAYallHATa OLIEHKA, B IIOBEUETO CIIydau TS Ce
M3BBPIIBA OT OPraHMTE Ha MOJMIUATA YPE3 U3MOI3BaHe HA CHCTEMA 3a 3anmucBane Hapeuena PAD.* Tazu
MIPAaKTUKA CHIIECTBYBAa M MpeIy Ipoleca MO TPaHCIOHMPaHE, KaTO B TO3M CMHUCHI ,,HOBOCTTA" Ha TO3M

3aKOH MOXXEC J1a 6’5,[[6 IMOCTaBCHA IO BBIIPOC.

JupekTrBaTta ChIO Taka CrioMara 3a HaCThIIBAHETO Ha MOJIOKUTEITHH ITPOMEHH 110 OTHOIIIEHUE Ha
MIPaBHOTO TIOJOXKEHHE Ha JKEPTBHUTE HA MpecThIUIeHHa. B I'bpuysg Hampumep npreMaHeTo Ha 3aKOHa, C

koiito JlupextuBara Oemie TpaHcroHupaHa,*

CC IpueMa Karo OrpPpOMEH HamnpeAbK H CTBIIKA KbM
Cb31aBaHCTO Ha IIpaBHAa OCHOBA, KOATO [a CIYXXHU 3a IapaHTUPAaHC MHTCPECUTC Ha AcHAaTa KCPTBHU Ha
MPECTBHIJICHUA. B B’BJ’IFapI/IH ChIIO TIPHUCMAHCTO Ha pa3nope/:[6I/ITe Ha I[I/IpeKTI/IBaTa IIOBHIIIaBa

rapaHTUPaHOTO HMUBO HaA 3allldTa Ha KCPTBUTC, MAKAp U CaMaTa I[I/IpeKTI/IBa Ja HC € TpaHCIIOHUpaHa B

31 B MOMeHTa Ha W3TOTBSHE Ha HAIMOHATHHTE JOKJIAJIH, EMMHCTBEHO BhIrapus He e TpaHCIOHMpana wi. 22.
32 By. Jlokman D3.9 Country report on the individual assessment methodologies of child victims of crime.
33 3akon 4478/2017
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HeiHaTta msoct. CrnenBa ga ce 060011H, Ye TpaHCIOHUPaHeTo Ha JlmpeKkTuBaTa BOIU 0 3aKpENBaHETO Ha
HOBU TipaBa (B I'bprms um bbarapus), pasmmpsBaHeTo Ha oOxBara Ha Bede chhiecTByBamu npasa( B
I'spums u UTanust), KakTo U B 3aKOHOBAaTa CHCTEMATH3aIlMs Ha TAKMBA CHINECTBYBANTHU TpaBa (B ABCTpHs

u Ubprus).

Bobopeku, yue WUtanuss HambJIHO TpaHCHOHWpa J(MpeKkTHMBaTa, MPaBUTEJICTBOTO € MOJMJIOXKEHO Ha
KpUTHKH, TIOpaIy JIMIICaTa Ha XapMOHU3UPAaHU MPAKTUKH W MPOLEAYPH HAa HAIlMOHATHO HUBO. Makap u
Te3W MpaBa Ja ca ypeAeHH B 3aKOHOMATEIICTBOTO Ha MTanws, ChIIECTBEHHM Pa3IU4HsA CHIIECTBYBAT Ha
MIpaKTHKa TP TpriaraneTo uM. Kato nmpumep MokeM Ja ce IMOCOYH, e MaKkap U Ja ChIIECTBYBa U3pHYHA
pasmopenba, cropea KOSTO HE TpsSOBa Ja MMa KOHTAaKT MEXAY IOJACHIAMMHUS M JICTETO JKEPTBA Ha
NPpECTHIJICHUETO, JHUIICATa Ha OTACIHM BXOJOBC B ChbAWIMINATA B HIAKOM YaCTH Ha Uranmus n
MHOTOOPOWHHUTE PA3MHUTH MPABAT MPUIOKCHUETO HA Ta3W pasnopenda Ha MpakTHKa HEBB3MOXKHO. Jpyr
HEJIOCTaThK Ha WTaJMaHCKaTa CHCTEMa 3a MOJKperna Ha XEPTBUTE Ha MPECTHIUICHUS € TOBa, Y€ TA €
M3KJIIOUUTENIHO parMeHTUpana. B Mtanus He ChIIeCTBYBa CTPYKTYpUpaHa JbpXKaBHA CHCTEMa, KOSITO Ja
ocurypsaBa MOAKpEIa 3a XEPTBHUTEC Ha MPECTBIUVICHHA, KAaTO BMECTO TOBa CHUIICCTBYBAT YaCTHU H
JIbP’KaBHU CITY>KOHM, KOUTO OTTOBApsIT 3a 3allWTaTa M MOAKpenara Ha Jelara XepTBH Ha MPECTHIUICHHUS B

Pa3IIMYHUTE €TallM Ha HAKa3aTCJIHOTO IIPOMU3BOACTBO.

B 3akmroueHue MOXEM, HACTOAIIUAT JOKJIa[ YCTaHOBsBA, Y€ MaKap M HAKOU OT IIpaBaTa Ha
JKEPTBUTE HA NPECTHINICHUA Ja €Ca 4aCT OT HAIIMOHAJIHOTO 3aKOHOJATCJICTBO Ha IMAPTHBOPCKUTE CTPaHU
mnpeay npomneca 1nmo TpaHCIOHUPAHE, MMOCICAHUAT Ch3/laBa Bb3MOXKXHOCT [a CC HallpaBW MPETJICa U OILICHKA
Ha HeﬁCTBaHIOTO 3aKOHOJATCJICTBO, KOE€TO OT CBOA CTpaHa MNPEAM3BHKBA MNPUEMAHCTO Ha HIAKOH
TIOJIOKHUTCIIHN 3aKOHOBH U3MCHCHMUA. CJ]CIIBEI Ja ce OTOENIEKH 063‘16, Y€ BBIPCKU TAX IMPEAN3BUKATEIICTBA
BCC OIII€ ChUICCTBYBAT. HOKJ’Ia}I’LT CBUACTCIICTBA, Y€ MOCICAOBATCIIHOTO YCTAHOBABAHC HAa MEXaHU3MHU 3a
3aluTa Ha XCEPTBU € MNPCANU3IBUKATCIICTBO 3a €IHA AbpiKaBa KaTo Hranms. TpaHCHOHI/IpaHeTO Ha
eBpOHeﬁCKO 3aKOHOAATCJICTBO MOXKE Ja Ch34aA€ JOINBbJIHUTCIIHA Hp06HeMI/I, KaKTO CC Ha6n10;[aBa TYK CBbC
CjIydyass Ha T bpLIUL. HaJmue Cca ome MnpeaAn3BUKATCIICTBA B o0Omactra Ha XapMoHH3alusAaTa Ha
ChUICCTBYBAIIIUTC MCXAHU3MHU 34 3aKpWJIa HA KCPTBU HA HUBO EBpOHCﬁCKO HHBO, KOUTO HU3JIM34T U3BBH

oOxBaTa Ha HACTOANIOTO NPOYYBAHE, HO 3aJ4aBaT IMMOCKaA 3a CJICABAIIO TaKOBA.

B cpmioTo Bpeme pasmupsiBaHETO Ha Kpbra Ha IpaBaTa Ha )KEPTBUTE Ha MPECTHIUICHNE CIe/lBa Ja

CC€ pasricxjia 3a€aHo C IpaBaTa Ha NOACHAMMUTE C OTJIC] CT)6.HIOJIaBaHeTO Ha IIpaBOTO Ha CIIpaBEIJINB
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chaebeH mporec. Makap ToBa MpaBo ce CIIOMEHaBa Ha HAKOJIKO MecTa B JlupekTuBara (BHX ChOOpakeHHe
12, un. 18, 20 u 23 ot J{upexTuBara), IpOLECHT IO pa3BUTHE Ha IIpaBaTa Ha KEPTBUTE B paMkuTe Ha EC
ce cioyuBa, 0e3 1a BKJIIOUBA IpaBaTa Ha MoAckAUMUTE. HyknaTa oT ycTaHOBsSIBaHE Ha MpaBa 3a 3aIliyTa Ha
JKEPTBUTE MOXE CBIIO TaKa Ja OTKJIOHW BHHUMAaHHMETO OT HYXKJara 3a 3alluTa Ha MOACHIUMHUS B

HaKa3aTeTHUTE MPOU3BOJICTBA OT CTpaHa Ha abprkaBara (Bixk. Mitsilgeas, 2016, 210).

PazHooOpasHuTe 3aKOHOBH ypelOM B OTACITHHTE JbPXKABH Ca TE3U, KOWTO 3aTpPY/HSBAT
XapMOHHU3UPAHETO HAa 3aKOHOJATENICTBATA B Pa3IMYHUTE AbpKaBU. ToBa ce sSBABA U €HA OT MPUYNHHUTE,
nopaau Kouto npuHochT Ha EC 1mo HakasaTenHonpaBHH BeIpocH octaBa ocriopum (EPRS, 2017, 16). Ot
eIHa CTpaHa, pa3IuyusITa B IOPUCIUKIIUUTE HA OTACTHUTE IBHP’KaBU-WICHKH ca OTPa3eHU B Wwi. 82, ai. 2
or JI®EC, koiiTo uieH aaBa Bb3MoxkHocT Ha EC nma npueme Jupektusa no To3u Bbmpoc.* Ot mpyra
CTpaHa, HSKOJKO pasnopendu or JupekThBaTa AaBaT IIUPOKA AWUCKPEUUs Ha IbpiKaBUTC-UJICHKH,
0c0o0€HO 10 OTHOIIEHHE Ha TPAHCIOHUPAHETO Ha HelHuTe mpennucanus. [lopagy Tazu nmpuuuHa ,,MOXKe
na ce Kaxke, ue [...] CBIIECTBYBaHETO Ha TpaBara [Ha KepTBHTE] ce MPEIOCTaBsA OT EBPOMEHCKOTO
3aKOHOJIATEJICTBO, JOKATO TAXHOTO YIPAXKHSIBAHE CE PETYJIHpPa MIUPOKO OT (B paMKUTE HA) HAIIMOHATHHUTE
3akonn Ha crpanute” (Mitsilgeas, 2016, 206). B pesyiraT Ha TOBa, HSKOU OT Pa3MOpPEIOUTE OCTAaBAT
OCIIOpUMHU OT ABPKABUTC-WICHKH, MaKap MW MOCICAHUTEC Oda Ca B CHBOTBECTCTBUEC C MHUHUMAJIHHUTE

CTaHIapTH, ONPCIACIICHU B I[I/IpeKTI/IBaTa 34 JXCPTBUTC Ha NPECTHIICHUA.

34 Criopen un. 82, an. 2 JIOEC CrBera u EBpomneiickus mapiaMeHT MOTAT Jia OMPEIENST MAHAMAIIHY CTaHIAPTH OTHOCHO TIpaBara
Ha JKePTBUTE KAaTO B3eMaT IPEIBH] ,,paA3IUNUAIG MeHCcOY NpagHume mpaouyuu u cucmemu Ha Ovpoicagume-yienku™ IlomoOHI
MEpKH MOTaT Ja ce IpHeMaT B HeoOXoamMusi 0OXBaT, Taka de Ja CIIOMOTHAT B3aUMHOTO IPH3HAaBaHE Ha CHACOHH pemIeHHs H
CHTPYAHUYECTBOTO MEXIY IONUIEHCKH W ChAEOHM OpraHd II0 HaKa3aTeJHOIPAaBHH BBIPOCH, KOUTO HMMAaT MEXIYHapoIeH
€JIeMEeHT.
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